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Current Topics. 

The publishers of the CEnrRAL Law JouRNAL take pleas- 
ure in announcing to their patrons, that after the first of Jan- 
uary next the JOURNAL will be under the exclusive control 
of Mr. Thompson, the present managing editor, who has 
purchased the same. It is intended by Mr. Thompson to con- 
tinue the JOURNAL on substantially the same basis as hereto- 
fore. Arrangements have been made which will, it is believed, 
secure the co-operation of all parties who have formerly been 
identified with it, either as publishers or editors, and which 
will insure its future permanency. Mr. Thompson desires to 
state for himself that he hopes to make arrangements by which 
the value of the JoURNAL as alegal newspaper will be greatly 
enhanced ; and to this end the co-operation of the friends of 
the JoURNAL, including judges of the courts and reporters, 
is earnestly solicited. Mr. Thompson would also state that 
he hopes to make some improvements in the typographical 
appearance of the JOURNAL, such at least as may be made 
without substantially diminishing the amount of matter pub- 
lished, and he earnestly invites correspondence with the sub- 
scribers of tht JouRNAL, as to what improvements are 
desirable. He would be obliged if correspondents would ex- 
press their views as to whether the JouRNAL should be 
changed from a quarto to an octavo form, and whether, in- 
stead of making one volume per annum, it would not be better 
to make two, so that-it may be bound in books of smaller 
size,—a plan which would give a semi-annual index. The views 
and criticisms of the friends of the JouRNAL, upon these 
and any other points relating to its future management, will 
be gratefully received. 

The present proprietors of the JouRNAL embrace this op- 
portunity to extend their sincerest acknowledgments to its 
readers and patrons for the hearty and disinterested support 
they have received, during the past year, in their efforts to 
furnish that indispensable feature of every well-regulated 
lawyer’s office—a good law journal. While there have been 
many difficulties to overcome, and many obstacles in the way 
of the JouRNAL’s success, the proprietors can truly say that 
they have not found occasion for discouragement from any 


‘ failure on the part of subscribers to meet all proper demands 


made upon them in behalf of the enterprise, and that what- 
ever may be the future of the JouRNAL, failure of appreci- 
ation and support can not be ascribed to those who do or 
should patronize it. In taking their leave of the patrons of 
the JoURNAL, the present proprietors can wish their succes- 
sor no better fortune than that the JOURNAL may receive in 
the future the same degree of support and co-operation 
which they have heretofore enjoyed. 


The present number of the JouRNAL is the last number 
which will be issued during the present year, except the in- 
dex. We have in former years been able to issue fifty-two 
numbers besides the index, but this year is a short year, so 
that our number fifty-two falls upon December 29th, which is 
our last publication day within the year. This number, fifty. 
two, consists of an exhaustive index and table of cases. It 
will probably be more than twice as large as an ordinary 
number, and its size is suggestive of the great amount of 
matter which is annually furnished by this JouRNAL. We 
are satisfied that very few of our readers appreciate this. 
One number of this JouRNAL contains as much reading mat- 
ter as one hundred pages of law reports, printed in the ordi- 





nary type used in such publications, and it foll6ws that dur- 
ing the year we print as much reading matter as is contained 
in eight ordinary volumes of law reports. If we have suc- 
ceeded in carefully selecting and preparing this matter, it is 
obvious that a bound volume of the CenTRAL Law JouR- 
NAL will present more case law, embracing.fresh and import- 
ant decisions, than many volumes of reports. In our con- 
densed notes of cases we have presented a digest of a very 
great number of important and useful decisions recently re- 
ported,which, it is believed, will be of great value as a means 
of reference. All these things will be consolidated in a very 
carefully prepared index, so that bound volumes of the Jour- 
NAL will be a very important acquisition to every lawyer’s 
library. The JouRNAL will be issued, as usual, on our first 
publication day next year—namely, on the 5thof January. 


CHANCELLOR HAMMOoND.—The following letter from Sir 
Henry Maine, one of the most profound legists of modern 
Europe, to Dr. William G. Hammond, Chancellor of the Law 
Department of the lowa State University, in relation to the 
Chancellor’s Introduction to Sandars’ Justinian (of which let- 
ter we obtained a copy from a friend, who had taken it from 
the original), will be read with great pleasure, not only by the 
many friends and admirers of the learned scholar to whom it 
is addressed, but by every lawyer who feels an interest and 
pride in his profession, and by every American who rejoices 
in the advancing scholarship of his country. The University 
of lowa is to be congratulated in numbering among its pro- 
fessors a man so justly distinguished for his attainments and 
learning as Dr. Hammond. The following is the text of the 
letter to which we refer : 

27 CoRNWALL GARDENS, Lonpoy, 
July 17th, 1876. 
My Dear Sir :— ' _° 

A visit from our common friend, Mr. Barnard, reminds me that I 
have never thanked you for a copy of your Introduction to Sandar’s 
Institutes. It did not, however, reach me nearly so soon as it should 
have done, since by some accident, or from your having so addressed 
it, it went to Oxford, where I do not reside, and lay there some time. 
I merely go to Oxford to lecture, and generally return to London the 
same evening. j .. ; 

I have read it with very great interest, and not without some surprise 
that speculations and inquiries of the kind should be carried so far as 
Iowa City. But I dare say that this last feeling only shews the arrogant 
ignorance of an Englishman. I certainly congratulate you on having 
an audience which cares for these things. It is not easy to obtain one 
here. ie 7 

It so happens that I have been working in the same class of subjects, 
though I have approached them from a different side. : ; 

The Sanscritists here have disinterred several Hindoo codes, in 
some ways more interesting than the so-called code of Manu, and their 
arrangement proves to be virtually the old ‘legal order,” generally be- 
lieved to have come down from the XII Tables and the Edict. There 
seems to me to be great reason to think that this is a true primitive 
classification. ; ; : ty } 

The Hindoo codifiers plainly begin with a court of justice as the pri- 
mary conception, and then regard all the subject-matter of law as con- 
sisting in so many ‘‘heads of dispute,” i. ¢., as arranging itself according 
to the causes, which, as a matter of fact, bring men into court. 

This is the order of the Salic Law, and there appears to be no ground 
for tracing it to the influence of Roman Law. Nery ; 

I agree in a very great deal of what you have said in justification of 
the classification of the Institutes. Much of the modern criticism of it 
seems to me wasted for one reason alone. 2 

The Romans (so it appears to me) had not attained any clear concep- 
of a ‘“‘right,’”’ whereas this very ee is the stand point from 
which the chiders of the Institutes condemn the later Roman classifi- 
cation. : i ‘ 

Allow me to thank you again for the pleasure which your Introduction 
has given me. Very truly yours, , 

; H. S. Mag, 


W. G. Hammonp, Esq., i , 
Law Department of Iowa State University+« , 
Towa City, U.S. A, Ye ¥ 
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The Supreme Court of the United States, during the pres- 
ent term, in the case of Smith v. The United States, refused 
to hear a criminal case in error where the convicted party, 
suing out the writ, was beyond the jurisdiction of the court, 
and could not be made to respond to any judgment the court 
might render. “In this case,” said the chief justice in deliv- 
ering the opinion of the court, “ it is admitted that the plaint- 
iff in error has escaped and is not within the control of the 
court below, either actually, by being in custody, or construc- 
tively, by being out on bail. If we affirm the judgment, he 
is not likely to appear to submit to his sentence. If we re- 
verse it and order a new trial, he will appear or not as he may 
consider most for his interest. Under such circumstances, 
we are not inclined to hear and decide what may prove to be 
only a moot case. This cause was docketed here December 
29, 1870. In due time a brief was filed on behalf of the plain- 
tiff in error, and the cause had been regularly continued at 
every term since, no one appearing here in person to repre- 
sent the plaintiff. At thisterm we dismissed the writ, on 
motion of the United States, for want of prosecution, but 
have since reinstated it on motion of the counsel for the 
plaintiff in error, who now moves to have it set down for 
argument. This motion we deny, and order that unless the 
plaintiff in error submit himself to the jurisdiction of the 
court below on or before the first day of our next term, the 
cause be left off the docket after that time. The People v. 
Genet, 59 N. Y. 80; Leftwich’s case, 20 Gratt. 723; Com- 
monwealth v. Andrews, 97 Mass. 544; see also 31 Maine, 592.” 





The Supreme Court of Missouri. 

It is frequently asserted at the hustings, that he who causes 
two blades of grass to grow where but one grew before, is a 
public benefactor ; he who condenses two words into one, is en- 
titled to at least equal consideration. Fluency is a calamity, 
and useless words a public nuisance. Just now the Supreme 
Court of Missouri is wrestling, with more or less patience, 
with as ugly an accumulation of vain words as often appalls 
the eye of man. The average record sent to that court is a 
marvel of detailed redundancy. In the rural circuits, where 
the record can not, usually, be swelled by the stenographer’s 
art, the clerks frequently give it bulk by copying abandoned 
pleadings, entries of continuances, etc. And the clerks are 
not alone to blame; many lawyers prepare a bill of exceptions 
as they would a brush-heap—by piling in everything at hand, 
especially where they have an armful of stenographic notes to 
inject into its bowels. The very thought of having to wade 
through such records day after day and year after year, is 
enough to superinduce softening of the brain. 

In examining one of these omnibus records recently, in the 
case of Hall v. Weare, 92 U. S. 728, Mr. Justice Strong be- 
came justly indignant and characterized it as follows: “ This 
record has been brought up in a shape of which we can hardly 
speak in too strong terms of disapproval. The bill of excep- 
tions spreads out at length the testimony of numerous wit- 
nesses, in regard to which no question arises that we can 
consider ; and exception appears to have been taken to almost 
every paragraph in the charge. The whole is like a drag-net, 
bringing up in a shapeless mass a portion of what occurred 
at the trial, apparently in the hope that something might 
somewhere be found that would justify a reversal of the 
judgment.” 

When, in addition to its other imperfections, such a record 
is written in a close, crabbed, illegible hand, as many of them 
are, it requires no small amount of conscientious scruples 
against guessing at it, to induce such a labored examination 
as is necessary to an understanding of the real merits of 
the controv’ .y. It is sometimes complained that the 





court, in deciding a particular case, has evidently misap- 
prehended the facts; the only wonder is that it does not 
lose the grain-of wheat in the bushel of chaff oftener than 
it does. The legislature, in aspasm of mistaken economy, 
forbade the court to make the printing of the record and 
briefs obligatory ; but it is to be hoped that the next general 
assembly will adopt some measures to regulate this growing 
evil, if nothing more. It might make it a penal offence for 
an attorney to incorporate the stenographer’s notes in a bill 
of exceptions, and provide for the impeachment and removal 
from office of clerks who contemptuously persist in copying 
waste papers into their records, either through wilful igno- 
rance or a desire to swell their fees. The offering of askeleton 
bill of exceptions, in which the clerk is invited to insert mat- 
ters and things in general ad lib., might well be made suffi- 
cient cause for disbarring an attorney. The supreme court 
ought not to be burdened with the examination of que8tions 
and facts not in controversy. The whole case to be taken up 
should be made up under the supervision of the trial judge. 
All pleadings, entries and evidence should be abstracted so 
far as practicable, setting out in detail only such proceedings 
as are necessary to permit the presentation of the controverted 
points. We are aware that the rules of the supreme court 
provide aremedy for a portion of this grievance; but the 
rules are more honored in the breach than in the observ- 
ance. ° 

The record thus reduced to moderate dimensions should 
be printed, together with the briefs of counsel. This would 
relieve the judges of a vast amount of grinding drudgery ; 
cases could be disposed of rapidly, thus obviating no little 
part of the law’s delay ; the decisions. would be more satisfac- 
tory to the court and the bar, and the ends of justice, gen- 
erally, greatly subserved. 

The judges of the Supreme Court of Missouri are all men 
of untiring, conscientious industry. Packed away in their 
little illy-ventilated dens in the capitol, they are, we do not 
doubt, doing the very best they can under the circumstances. 
They are not eight-hour hands; their habit is to work far 
into the night, and still they are hopelessly behind with the 
docket. ‘‘ Reform is necessary,” ete. M. A. L. 








“Women’s Rights in Iowa—Retrospective Act. 
HUFF v. COOK.* 
Supreme Court of Iowa, November, 1876. 


Hon. W. H. SEevers, Chief Justice. 
«© James G. Day, 

‘ James H. Rornwrock, 

‘ James B. Breck, 

* Austin ADAMS, 


” 


Judges. 


a + 


1. Superintendent of Public’Schools—Women not Ineligible.—In the 
state of Iowa there is no constitutional provision prohibiting women from hold- 
ing the office of pe eg oe npr of public schools, or prohibiting the general as. 
sembly from enacting a law conferring on women the right to hold such office | 


2. Case in Judgment—Retroactive Acts.—In November, 1875, an action 
was commenced to try the right of defendant to hold the oftice of superintend- 
ent of schools, and a judgment was rendered on the 16th, and an appeal taken 
on the 18th day of March, 1875. An act ofthe general assembly approved March 
17, 1876, — that no person shonld be deemed ineligible by reason of sex 
to any schvol office in the state, and that no person who may or shall be ap- 
pointed to such office, should be deprived of it for such reason. Held, that the 
act was constitutional and embraced the case in judgment. A retrospective 
law may cure or legalize any act which the general assembly could, as an orig- 
inal question, have authorized. 


Appeal from Warren County Circuit Court. 

The plaintiff and defendant were candidates for the office of superin- 
tendant of common schools. The defendant received a rag mes A of the 
votes cast, and the plaintiff, in the manner pointed out by law, com- 


-menced —— contesting the right of defendant to hold such 


office, and claiming that he was a and legally elected, and was en- 
titled to have and hold said office. The proceedings thus commenced 
culminated in an appeal to the circuit court, which court determined 


* For the report of this decision we are indebted to John B. White, Esq., 
Adel, Iowa. 
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* gon v. Mercer, 8 Pet. 88; Bacon v. Callendar, 6 Mass. 309; McMillen 
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that the defendant, “being a woman, was ineligible to the office of 
superintendent of common schools of Warren county, Iowa, for which 
she was a candidate and received a majority of all the ballots cast at said 
election, and that the “plaintiff is not entitled to the-said office of 
superintendent of said Warren county by reason of said election, and 
having failed to receive a majority of the votes cast at said election for 
said office, was not entitled thereto.” The defendant appealed from 
the judgment against her to this court. 

Bryan, Maxwell § Seevers for appellant; Williamson § Parrott for 

—— 
he opinion of the court was delivered by SEEVERs, C. J. 

As the plaintiff has not appealed from the judgment of the circuit 
court, the judgment of that court that plaintiff is not entitled to said 
office, is conclusive as to his rights, and such question is not before us. 

The sole question to be determined is: Was the defendent eligible, or 
can she hold, exercise and perform the duties,and receive the emoluments 
of said office? The only objection urged is that she isa woman,and there- 
fore can not hold any office of this character which is elective by the people. 
It is not claimed there is any constitutional provision that prohibits her 
from holding such office, or that prohibits the general assembly from 
enacting a law conferring on woman. the right to hold the office in ques- 
tion. We are not called upon to determine either of these questions, 
but deem it proper to say that we are aware of no constitutional in- 
hibition on this subject. In this respect the constitution of this state is 
like that of Massachusetts, and in the latter state the judges of the 
supreme court, in response to a question propounded by the legislaturé, 
determined there was no constitutional provision in that state which pre- 
vented women from holding an office like the one in question, and that 
the right to hold and exercise the duties of such an office was within 
the control of the legislature, who might, if deemed expedient, confer 
such a right on woman. 115 Mass. 602. 

This action was commenced in November, 1875, and the judgment of 
the circuit court was rendered on the 16th, and the appeal taken on the 
18th day of March, 1876. The general .assembly passed an act which 
was approved March 17, 1876, which provides as follows : 

“Sec. 1. No person shall be deemed ineligible by reason of sex to 
any school office in the state of Iowa. 

EC. 2. No person who may have been or shall be elected or appointed 
to the office of county superintendent of common schools or school 
director in the state of Iowa shall be deprived office by reason of sex.” 

This act took effect and became a law previous to the submission of 
the cause to this court, and by its terms is retroactive and embraces 
within its provisions the question now before us for determination. If 
the law be constitutional, the defendant is now eligible to hold said 
office whether she so was when elected or not. 

The general assembly can not make good, retrospectively, acts which 
it had previously no power to permit, but may do so in cases where the 
power to do so previously existed. Cooley on Constitutional Limit- 
ations, 881. There being no constitutional prohibition, the general 
assembly could have conferred the right on woman to hold elles of 
this character, and consequently, by a retrospective law, confirm or 
make good an election by the people which was held in the absence of 
a positive law authorizing it. In other words, a retrospective law may 
cure or legalize any act which the general assembly could, as an original 
question, have authorized. 

It is, however, urged that, inasmuch as the court below rendered the 
judgment appealed from before the curative act was passed, it was not 
competent for the general assembly to pass said act, for the reason that 
it deprives the plaintiff of a legal vested right, and, if given effect, will 
render plaintiff liable to pay the costs of this appeal. If the plaintiff 
ever had any vested right, it was divested by the judgment of the court 
below, in which he has acquiesced by his failure to appeal. The bring- 
ing of a suit vests no right to a particular decision, and the case must 
be determined on the law as it stands when the judgment is rendered. 
Mather v. Chapman, 6 Conn. 54; Butler v. Palmer, 1 Hill, 324; Wat- 


v. Boyles, 6 Iowa, 304; The Iowa Railroad Land Co. v. County of Sac, 
39 Iowa, 150. . 

It is also urged that the parties have stipulated the cause shall be 
heard and determined in this court “‘ upon the pag sy | and agreed 
statement of facts, upon which said cause was tried in the Circuit Court 
of Warren county, together with the records and judgment of the court 
herein,” and that, therefore, we can not consider the curative act in 
question. In this view we do not concur. We do determine the case 
on the same pleadings and facts as did the court below. The stipulation 
does not embrace and include the law of the case, but only the facts. 

We therefore arrive at the conclusion that the defendant is now 
eligible to hold and exercise the duties, and receive the emoluments of 
said office, without entering upon the consideration of many of the in- 
teresting questions so ably presented by counsel. REVERSED. 


Fraudulent Conveyance—Defective Description. 
ATWOOD v. BROWN ET AL. 











Supreme Court of Tennessee, September Term, 1876. 


A conveyance of a certnin number of horses, mules and other property gen- 
erally classitied, is not fraudulent and void per se, for want of a more specific 
Kocpeiotion. Such a description is sufficient if the property can be identified 
as belonging to the grantor at the time of the conveyance. Acc. Barker v. 
Wheelip, 5 Ram. 329. 


This is an attachment bill, in which the complainant charges that 
the defendants, Brown & Dillon, are justly indebted to him to an 
amount stated, and that they are absconding and removing their prop- 
erty from the county privately, ete., upon which grounds an attachment 
os their property is prayed for. The bill further charges “ that 

eo. E. Glass, as trustee, holds a mortgage or deed of trust’’ on seven- 
teen horses, three mules, eight wagons, carts, shovels, scrapers, spades 
and tools of various kinds, executed by Brown & Dillon to secure 8. 
M. Caldwell & J. W. Hays for supplies not to exceed $2,000, which 
was registered the 8th May, 1873. . . He “charges that said deed 
of trust is fraudulent, and void in law and fact on its face, and he charges 
that the debts it was intended to secure have been paid, and that it is 
void for insufficiency and uncertainty.” The bill then further charges 
in substance that, in any event, it will not require all of said property 





to pay the debts secured by the deed of trust. He prays that the 
property be attached and the deed of trust set aside, or, if not entitled 
to this relief, that he have the surplus after satisfying the trust debts— 
an attachment issued specially, directing the attachment of the trust 
property. The return of the sheriff showing that he attached prop- 
erty answering the general description of the trust property, and other 
property besides, not designated in the deed of trust, there was judg- 
ment pro confesso against Brown & Dillon; but Caldwell & Hays and 
the trustee, Glass, answered, denying the fraud and showing the amount 
of the trust debt due. The cause was heard upon the bill, paren, 
pro confesso against Brown & Dillon, the answer of Caldwell & Hays 
and Glass, and the deed of trust, without other evidence. 

The chancellor decreed that the deed of trust was valid, and that 
Caldwell & Hays were entitled to priority over all other creditors “in 
the fund realized from sale, under said deed of trust, by George E. 
Glass, trustee.” The cause was referred to the clerk to report ‘the 
amount of money realized by Geo. E. Glass, trustee, from sale of prop- 
erty by him under said deed of trust.”” 2d. The amount of the indebted- 
ness of Brown & Dillon to Caldwell & Hays. 3d. The amount of the 
indebtedness of Brown & Dillon to John Atwood, the complainant. 
4th. The cash expenses of the trust. From this decree the complainant 
has appealed. 

"he argument for reversal has been principally upon the ground that 
the deed of trust is void for uncertainty in the description ot the prop- 
erty conveyed. The description in the deed is as follows: ‘* Seventeen 
head of horses and three mules, eight wagons complete, six carts and 
harness complete, eighteen scrapers and attachments.” There is nothing 
heer where the property was situated, or other reference going to 
identify it. 

Our first inclination was to hold this deed void for want of a sufficient 
description to identify it from other articles of a similar character that 
the makers of the deed may have owned. For if the makers of the deed 
at the time owned more than seveneteen horses and more than three 
mules, it would be impossible to tell from the general description, with- 
out more, which particular seventeen horses or three mules passed by 
the conveyance. But the authorities seem to establish a different con- 
clusion, and to allow parol testimony to aid the defective description. 
Very general descriptions have been held sufficient. In Barker v. 
Wheelip, 5 Hum. 329, the description of the stock eonveyed was 
“about 25 head of horses, 6 mules, 150 head of sheep, 40 head of cattle, 
including oxen, and 200 head of hogs.” Four of the herses claimed to 
have been conveyed in this deed having been converted by the defend- 
ant, an action of trover was brought, and proof was offered on the trial 
to show that the maker of the deed had at the time but seventeen 
horses, and that the four in dispute were part of them. The circuit 
judge rejected the testimony, but this court reversed his ruling, Judge 
Tevley saying: ‘The design obviously was to convey all the horses he 
had, and parol proof must always become necessary in such cases, and 
to refuse it must invariably defeat sales of personal property of this 
kind when it is not delivered at the time of the sale, as it will be found 
impossible to give such description of it as to obviate the necessity of 
introducing parol proof to show that the property sued for is the same 
thus conveyed.” 

The difficulty that would arise in a case where the deed conveys a 
number of horses without describing them, so as to identify them from 
his other horses, might also arise, even though they be described b 
their color, or such other description as they are susceptible of, for it 
might even then happen that the bargainor owned other horses of like 
description, and parol proof would be necessary in either case. 

The authorities as quoted in Hilliard on Mortgages, vol. 2, p. 374, et 
seq., and Burrill on Assignments, p. 242, show that the tendency of the 
decisions has been to uphold such conveyances. It is said “any de- 
scription which will enable third parties to identify the property, aided 
by enquiries which the mortgage itself indicates, will be sufficient.” 
In one case it was held that “a mortgage of a specific number of articles 
of a particular kind in a house in which are other like articles of the 
mortgagor, gives to the mortgagee the right of selection.” In another 
case it was held that if the mortgagor had a less number of articles 
than the number conveyed, that the conveyance would pass all he had. 
If he had a greater number, then it would be void for uncertainty. 
Although these cases differ, they agree that such a deed is not void 
on its face. In Overton v. Holinshade, 5 Heiskell, 683, a conveyance 
had been made of all the bargainer’s property except the property ex- 
exempt from taxation, but subsequently a deed of ratification made 
releasing to the trustee also the exempted property. Judge Nicholson 
said arguendo that the first deed was void because it did not distinguish 
and set apart the exempted property from the prope: conveyed, but 
this was cured by the second deed, and, taking the twy eeds together, 





McFar.anp, J., delivered the opinion of the court, 
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the general description, while not rendering the deed absolutely void, 
might be looked to as evidence of fraud. We ean not hold that this 
overrules the authority of Barker v. Wheelip, especially as other 
authorities tend to the same conclusion. ‘ 

Tn the present case there is no issue of fact as to whether Brown & 
Dillon owned at the time other property of the description conveyed, 
whether they had more than seventeen horses or three mules, or more 
than the number of other articles conveyed. The return of the officer 
on the attachment is no evidence of what property was owned bf said 
parties at the date of the deed of trust. Nor is it averred that the 
property in controversy was not in fact tie property conveyed. There 
is no proof on the subject. We infer from the decree that there has 
been a sale by the trustee. The decree of the chancellor is, in general 
terms, that the deed of trust gave to Caldwell & Hays a lien on the 
fund realized by Glass from a sale of the property under the deed. 
Whether he has sold the same or different property has not been 
shown. There is, at least, no error on the face of the decree, unless 
we hold, as argued, that the deed is void on its face. 

But we hold that it is not. While it may be looked to as evidence of 
fraud, yet parol proof may be had so as to show that the property in 
controversy was the property conveyed, as in the case of Barker v. 
Wheeliss. 

We think there is no fraud in this deed, and the provision for future 
advances was not objectionable, if free from fraud. See McGavock vy. 
Deery, 1 Cold. 265. 

= the decree with costs, and remand the cause to be proceeded 
with. 





Railway Aid Bonds. 
CALLAWAY COUNTY v. FOSTER.* 
Supreme Court of the United States, October Term, 1876. 


The power conferred upon counties along the route of the Louisiana and 
Missouri River Railroad Company, by charter of that company of March 10, 
13859, to subscribe for stock without a vote of the people, was not taken away, 
as regards the county in question by the act of March 24, i86s. i 


In error to the Circuit Court of the United States for the Western 
District of Missouri. " 


Mr. Justice Hunr delivered the opinion of the court. 


This is one of the bond cases, of which so many have been brought 
before this court within the last few years. The county of Callaway, in 
the state of Missouri, subscribed to the stock of a railroad to be built 
through the county, and issued its bonds to raise the money to make 
payment therefor. The road has been built, is in full operation upou 
the route selected by the county, and the county holds its stock. The 
county court making the subscription paid the interest for two years 
upon the bonds, and a portion of the principal. Another county 
court has since been elected, which refuses to pay either principal or 
interest. 

The plaintiff below, a citizen of the state of Kentucky, paid his 
money for a portion of these bonds, and brings the present suit to re- 
cover the amount. The court adjudged that the bonds must be paid. 
The county appeals to this court. . 

The bonds were issued under the act of the general assembly of Mis- 
souri, entitled ‘‘ An act to incorporate the Louisiana and Missouri River 
Railroad Company, approved March 10, 1859” (see Acts Mo. 1858, p. 
me as rare by an act approved March 24, 1868. Acts of Mo. 

, p- 97. 

Section 29 provided, that “it shall be lawful for the county court of 
any county in which any part of the route of said railroad may be, to 
subscribe to the stock of said company, and issue bonds of such county 
to raise funds to pay the stock thus subscribed.” . . . f 

Section 22 of the amendatory act of March 24, 1868, is as follows: 

“Tt shall be lawful for the company to mark out, locate and construct 
a branch of its road. And all subscriptions to the capital stock 
of said company, intended to be used in the construction of said branch 
shall be made in separate books.” , 

On the 16th of January, 1868, the county court of Callaway county 
authorized a subscription of $500,000 to the capital stock of the said 
railroad company. The record shows that on the same day, to wit, on 
the 16th day of January, 1868, Harris, the authorized agent, subscribed 
for the stock, and received the certificates therefor. The following is a 
ro ho - of the bonds gover by the county, with coupon attached, 

raise the money to pay such subscription, and which is one he y 
the plaintiff vera bp ries oan a 


“No. —. STATE OF MISSOURL $100. 


“Cattaway Counry Ramroap Bonp. 


“On the Ist day of January, A. D. 1873, the county of Callaway 
promises to pay to the Louisiana and Missouri River Railroad Com- 
pany, or bearer, the sum of one hundred dollars,to bear interest from date, 
at the rate of nine per cent. per annum, payable semi-annually on the 
first day of January and July in each year, as per coupons attached hereto 
and after maturity to bear the same rate of interest until paid, said 
peincepel sum and interest being payable at the Missouri Bond and Stock 
Board of St. Louis, in the city of St. Louis, Missouri. This bond is 
issued by Call” ,yy county, by authority of the act of the general assem- 





bly of the state of Missouri, approved March 10, 1859, as amended by 
an act approved March 24, 1868. 
«* Witness my hand, with the seal of said county affixed, this first day 
of January, I869. 
“fx. 8.] Gro. BARTLEY. 
“« Presiding Justice of Callaway County Court. 
“ Attest: W.H. Bamey, Clerk of Callaway County Court. 
** COUPON. 
“On the first day of January, 1873, Callaway county will pay to the 
bearer the sum of $4.50, at the Missouri Bond and Stock Board of St. 
Louis, Missouri, interest on Railroad Bond, No. q 
* Geo. BARTLEY, 
“* Presiding Justice of Callaway County Court. 
“W. H. BalLey. 
“Clerk of Callaway County Court.” 
If this subscription was made by virtue of the act of March 10, 1859, 
before referred to, it is not contended that the bonds are invalid. This 
is understood to be conceded in the second point made in the brief of 
the plaintiff in error. On the other hand, if the subscription depends 
oahdey for its validity upon the act of March 24, 1868, it is contended 
that the subscription was without the authority of law, and that the 
bonds issued in its fulfillment are void. 
The distinction is this: On the 8th of March, 1859, a county might 
legally be empowered by the legislature of Missouri to make a sub- 
scription to railroad stock upon its own motion, and to issue bonds in 
fulfillment of the obligation. Before the 24th of March, 1868, to wit, 
in July, 1865, a constitutional provision was adopted in these words: 
“The general assembly shall not authorize any county, city or town to 
become a stockholder in, or to loan its credit to, any company, associa- 
tion, or corporation, unless two-thirds of the qualified voters of such 
county, city, or town, at a regular special election to be held therein, 
shall assent thereto.” 
It is not pretended that the assent of the voters of Callaway county 
to the subscription in question was given. 

The facts upon this branch of the case are that the subscription to 
the railroad stock was authorized by the county court and actually 
made by their agent before the act of March, 1868, was passed ; that 
the certificates of stock in said company were issued to and received by 
the county at the time of making such subscription, but that the bonds 
of the county in question were not issued until a date after the passage 
of the latter act, to wit, in January, 1869, and that the original charter 
was, in several particulars, altered by the amending act of 1868. 

1. It has been held in many cases by the Supreme Court of Missouri 
that the provision of the constitution of 1865, prohibiting loans or sub- 
scriptions for stock, except with the assent of the electors, is prospective, 
not retroactive; that the charter of a company which is in existence 
before the adoption of the constitutional provision is not affected by it, 
but the powers given by it remain as if no such constitution existed. 
State v. Macon Co. Court, 41 Mo. R. 453; Smith v. County of Clark, 
54 Id. 58. Although put into execution by making the subscription 
or issuing the bonds after the adoption of the constitution, the power 
remains valid. 

2. The constitution of 1865 contains, in connection with the provision 
already quoted, the following: “All statute laws of the state now in 
force, not inconsistent with the constitutiom, shall continue in force 
until they shall expire by their own limitations, or be amended or 
repealed by the general assembly.” In The State of Missouri v. The 
Cupe Girardeau and State Line Railroad (48 Mo. R. 468), it was 
held that the constitutional provision prohibiting special enactments 
did not extend to amendments of laws in force when it was adopted, 
but that additional power given to the Cape Girardeau railroad 
by the means of an amendment to its charter was a lawful exercise 
of authority. The cases before cited show that the act we are con- 
sidering is not inconsistent with the constitution, as it continued in 
force after its adoption, as before. It is difficult to discover any princi- 
ple which ean distinguish an amendment to the charter of the Louisiana 
and Missouri railroad, altering its terms and conditions within its original 
limits and of the general nature and scope of its original charter, from 
the Cape Girardeau case. The case of State v. Saline Co. 51 Mo. R. 
850, does not conflict with this principle. 

3. The act of March, 1868, referred to in the Callaway county bonds, 
in connection with the act of March 10, 1859, was an amendment of the 
latter act. It expressly declares itself to be an amendment of the first 
act. Its title is ‘‘ An act to amend an act entitled an act to incorporate 
the Louisiana and Missouri Railroad Company, by increasing the amount 
of the capital stock of the said company, defining more rp pared the 
power of the board of directors to fix the western terminus of said road, 
authorizing the location and construction of a branch road, and con- 
ferring upon said board the necessary powers to carry into effect the 
several objects contemplated by their charter, and also by striking out 
sections eleven, eighteen, thirty and thirty-one of said act.” Laws of 
Mo. 1868, p. 103. That the title may be properly examined, and is 
competent, see Cin. L. I. C. v. Abbott, 89 Mo. R. 181; State v. Saline 
Co. 51 Id. 392; 14 Mo. R. 205. 

These several objects appear to be legitimate subjects of amendment, 
and it would ill become us to impute to the legislature of a state an in- 
tention to evade the provisions of its own constitution under the guise 
of an amendment. There is no indication of such an intention in this 
case we are considering. The form in which the amendment is made, 
by a new act throughout, is explained by that article of the Mis- 
souri constitution which requires that no amendment of an act can 








* For the decision of the court below in this case, see 1 Cent. L. J. 263. 





be made by striking out and inserting any words, but that “the 
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act or part of act amended shall be set forth and published 
at length, as if it were an original act.” Accordingly, the 
amendment is here made, not by making provision merely for 
the new points, but by re-enacting the whole of the original act in 
all its details, with the alterations, where they are intended to be made. 
A collation of the provisions of the two acts make this point quite clear. 
The amended charter attaches to itself all the qualities and privileges 
of the old one. State v. Greene Co., 54 Mo. 540; State v. Callaway 
Co., 51 Id. 405; State v. Co. Sullivan, Id. 523. 

This view is an answer to the objections that the transfer of the sub- 
scription was made to a branch road, and an issue of bonds made under 
that subscription, and that such authority only existed under the power 
conferred by the act of 1868. The branch was the original road, so far 
as Callaway was concerned, with a change of name simply, and the 
amendment became a part of the original act. We find no difficulty, 
therefore, in holding that a county, included in the terms of the original 
act, had power upon its own authority to subscribe for the stock, and 
that a ot serwrhe. of the question to the electors of the county was not 
necessary. 

The power of this county to subscribe as one of the counties intended 
to be included within the terms of the original act is reasonably plain. 
The 29th and 35th sections are as follows: 

“Sec. 29. It shall be lawful for the county court of any county, in 
which any part of the route of said railroad may be, to subscribe to the 
stock of said company; and it may invest its funds in stock of said com- 
pany, and issue the bonds of such county to raise funds to pay the stock 
thus subscribed, and to take proper steps to protect the interest and credit 
of the county. Such county court may appoint an agent to represent 
the county, vote for it, and receive its dividends; and any city, town or 
incorporated company may subscribe to the stock of said railroad com- 
pany, and a eg an agent to revresent ils interest, give its vote, and re- 
ceive its dividends, and may take proper steps to guard and protect the 
interest of said city, town or incorporation. 

“Sec. 85. Said company shall have power to mark out, locate and 
construct a railroad from the city of Louisiana, in the county of Pike, 
by the way of Bowling Green in said county, to some suitable point on 
the North Missouri Railroad, intersecting said road between the south- 
ern limits of the town of Wellsburg, in Montgomery county, and the 
northern limits of the town of Mexico, in Audrain county, thence to the 
Missouri river at the most eligible point, on a line the most suitable and 
advantageous as regards distance, grade, cost of road, and permanent 
value of same.” 

The starting point of the road was fixed at Louisiana, in the county 
of Pike. Two points only in the route were indicated, to wit: Bowling 
Green and the crossing of the Missouri railroad between the outer lim- 
its of the towns of Wellsburg and Mexico. The termination was to be 
upon the Missouri river at the most eligible point, distance, grade, cost 
of road, and permanent value considered. The county of Caliaway fur- 
nished all the requisites thus set forth. The road, as ultimately built, did 
pass through Bowling Green, across the Missouri road between the towns 
of Mexico and Wellsburg, thence through the whole length of the 
county of Callaway, to a point opposite Jefferson City on the Missouri 
river. We discover nothing to show that this point might not properly 
have been decided by the company to have been a more suitable and 
advantageous place at which to terminate its road, than any other upon 
the Missouri river. 

The statute already quoted provides that “it shall be lawful for the 
county court of any county, in which any part of the route of said 
railroad may be, to subscribe to the stock of said company.” ‘* May be” 
what? This expression is incomplete, and is to be construed with ref- 
erence to the situation of the subject-matter. If used in a statute 
where a railroad already built was the subject, it would no doubt refer 
to the presence or existence there of the road. It would be equivalent 
to the word “exists,” or “is built,” or ‘‘in operation,” or the like. 
But when used in reference toa railroad not yet built, not located or 
surveyed, and indeed not yet organized, it must have quite a different 
meaning. Certain points were given for the location of the road, as 
that it must start from a city named, it must pass through one place 
mentioned and must pass between two others, and must terminate on 
the Missouri river. The map given in evidence shows that there was a 
large room for choice thus left in the company. It might pass through 
Howard and Boone counties, terminating at Glasgow, and omitting 
Callaway, or it might pass through Callaway, terminating opposite Jef- 
ferson City, omitting Howard and Boone. This was the intention of the 
legislature, for the double purpose, no doubt, of enabling the company 
to select the best route, and of stipulating rivalry among the different 
localities which might wish to obtain the benefit of the location. A 
broad construction of the language would be to say that it meant to au- 
thorize a subscription by any county in which the road may by law be 
located. This would include all the counties before named. It might 
be held to authorize a subscription by any county in which the road 
may be in fact ultimately located. 

It is perhaps not necessary to pass upon this point with any more 
precision than to say that, upon any reasonable construction of the lan- 
guage, it embraces Callaway, which was one of the possible sites, and a 
site ultimately occupied in fact. 

We are of the opinion, therefore, that the subscription actually made 
by the county of Callaway, in January, 1868, was legal, and that the 
circumstance that the bonds were issued ata later date is an imma- 
terial one. 

We are of the opinion, also, that the amendments of the charter, and 
the subsequent action by which the portion of road from Mexico through 
Callaway county, and under such amendments was wade a branch road, 








and the portion from Mexico to Glasgow was called the main road, and 
that the bonds were issued both under the act of 1868 and the act of 
1859, if such were the fact, do not effect the case. The Jatter act is an 
amendment and continuation of the former, and refers to what was then 
termed a branch road. 

Nor do we perceive that it is necessary to invoke the principle of 
bona fides. If our only views are sound, the bonds were legally issued 
under the authority of a legislative act, and are valid in the hands of 
any one who has a legal title to them. 

We are of the opinion that the case was well decided by the circuit 
court, and that the judgment should be affirmed. 

Mr. Justice MILLER dissenting. 

I dissent from the judgment of the court on the ground that the sub- 
scription of stock to the railroad company in this case could only be 
made under theamendatory act of March 24, 1868, and that the consti- 
tution of the state then required a vote of the county to make such 
subscription valid. As there was no such vote, and no recital in the 
bond or elsewhere to show that there was, the bonds were void. 

Iam authorized to say that Justices Davis, Fretp, and BrapLey 
agree with me. 





Effect of Admission of State on Causes Pending in 
the Territorial Courts. 


AMES ET AL. v. THE COLORADO CENTRAL RAILROAD, 
United States Circuit Court, District of Colorado. 
Before Mr. Justice MiLLer, and DiLiton and Dunner, JJ. 


1. Admission of Territory -- Courts.— The effect of the unconditional 
admission of a territory as a stute, and the erection of federal courts therein, 
and the extension of the laws of the United States over the same, is ipso facto 
to extinguish the territorial government, and with it the existence of the terri- 
torial courts as courts of the general government. 


. . The territorial courts cease on the admission of the stdte to be courts 
of the territories, for the territorial government is displaced and abrogated; but 
by adoption on the part of the state, with the consent of Congress, these courts 
become the provisional and temporary courts of the state. 


3. . Character of Pleading.—If the federal character of a cause 
pending atthe time of*the admission of a state appear in the pleadings or of 
record, it belongs to the jurisdiction of the federal court, if the case be such as 
to subject-matter or parties and amount, as that it might have been brought in 
such federal court, if it had been in existence when the suit was commenced. 
If it does not 80 appear, the court in which it is pending may rightfully pro- 
ceed therein after the admission of the state, at least until it is shown to the 
court that it is one of federal cognizance. 

\. . Waiver.—In a case whose federal character does not appear of 
record, the party who,with knowledge of all the facts, wishes the case to go to 
the federal court, must take his election before voluntarily invoking the action 
and power of the state court; otherwise he is concluded from afterwards elect- 
ing to reveal its federal character, and have a transfer by virtue of the act of 
Congress. Per Miller, Justice. But silence or passive inaction will not be con- 
clusive against him. 


This cause came before the circuit judge on a motion by the plaintiffs 
for an order on the clerk of the United States circuit court for Colorado, to 
docket the cause (the original files from the territorial court accompany- 
ing said motion, as also a certified transcript,) and for a further order 
on the said clerk to issue a writ of assistance in said cause to the United 
States Marshal of Colorado, to put the receiver heretofore appointed 
by the judge of the local court in possession of the road and property 
of the defendant company. This motion is resisted by the railroad 
company. 

The files and records submitted show the following facts, stated in the 
order of their occurrence : June 21, 1876, the bill in this case was filed in 
the district court of the United States of the late territory of Colorado, 
for the county of Boulder, by Ames and Duff, the trustees of a mortgage 
made by the defendant company, dated June 1, 1872, upon the railroad 
property, tolls, income and franchises of the company to secure bonds 
to the amount of one million two hundred and twelve thousand dollars, 
with coupons, payable semi-annually, alleging default in payment of 
interest due Dember, 1, 1872, to and including June, 1876, and praying 
an injunction (for reasons stated), restraining the company from dispos- 
ing of, or incumbering, its property, or increasing its capital stock, for a 
receiver, and a foreclosure of the mortgage. The railroad company is 
the only defendant. That is the general nature of the bill which was 
filed in the local court on the 21st of June of the current year. July 
13, 1876, the company filed a plea to the jurisdiction of the Boulder 
district court, which on July 18 was overruled. July 22, 1876, the com- 
pany filed an answer to the merits, and on July 24a replication was 
tiled by the plaintiffs. The motion for the appointment of a receiver 
was resisted and not finally determined until August 17, 1876, when the 
district court of Boulder county one a receiver. The receiver 
was unable to obtain possession, and on August 12, 1876, the judge of 
the said court ordered a writ of assistance to put the receiver into pos- 
session. While the application for a receiver was pending, and before it 
was decided, namely, August 1, 1876, the proclamation of the President 
was issued for the admission of Colorado as a state. 

The pleadings show that the defendant company is a corporation 
created by the late territory of Colorado, but the citizenship of the 

laintiffs (Ames and Duff) is not shown by the bill of complaint, except 

y the following averment: 
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“Humbly complaining, Fred. L. Ames, of Easton, Massachusetts, and 
John R. Duff, of the city of Boston, and state of Massachusetts, state 
that they are trustees,’’ etc. 

There is no distinctive averment that they are citizens of the state of 
’ Massachusetts. 

October 24, 1876, an affidavit, sworn to October 23, 1876, was filed 
with the clerk of the Boulder District Court (the court not being in ses- 
sion) by one of the plaintiffs’ solicitors, stating ‘‘ that the said Ames and 
Duff, complainants in said suit, are citizens of the state of Massachu- 
setts and the Colorado Central Railroad Company is a corporation, 
etc.,” containing no statement as to the citizenship of the plaintiffs at 
the time when the suit was commenced in the territorial court, though 
in the disposition we finally make of that it is not very material ; but in 
other cases it is certainly desirable, if not necessary, that there should 
be shown citizenship at the time when the suit was commenced, and the 
said clerk was at the same time notified in writing by the said solicitors 
“that upon the filing of the affidavit, the above entitled cause becomes 
transferred to the Circuit Court of the United States for this cireuit, and 
to transmit the files and certified copy of the record entries in said cause 
to the said circuit court.” That is in brief the state of the court in the 
local court. 

Now, as to the legislation applicable to this cause. March 3, 1875, 
the enabling act in respect to Colorado was passed. March 14th, the 
constitution of Colorado was framed. June 26, 1876, the act of Con- 
gress ‘‘ to further the administration of justice in the state of Colorado,” 
and creating the federal courts therein, was passed. July 1, 1876, an 
election was held at which the constitution was adopted. August 1, 
1876, the proclamation of the President declaring Colorado admitted as 
a state, was issued. The, enabling act, aforementioned, contains the 
following: ‘* Section 1. That the inhabitants of the territory of Col- 
orado are hereby authorized to form for themselves, out of said terri- 
tory, a state government, with the name of the state of Colorado, which 
state when formed, shall be admitted into the Union, upon an equal foot- 
Aap the original states in all respects whatever, as hereinafter pro- 
vided.” 

The fifth section provides that if a majority sanctions that constitu- 
tion, that the President without any further action, may issue his pro- 
clamation, and thereupon the state becomes admitted without any action 
whatever on the part of Congress. Then a provision as to senators and 
representatives, and the one supposed to be material, in these words: 
‘“‘ And until said state officers are elected and qualified under the pro- 
visions of the constitution, the territorial officers shall continue to dis- 
“— the duties of their respective offices.” 

at is the enabling act. The above mentioned act of Congress of 
June 26,1876, as to the federal courts in Colorado, contains the follow- 
ing: “That when the state shall be admitted into the Union, according 
to the provisions of the act approved March 3, 1875, the laws of the 
United States not legally inapplicable, shall have the same force and 
effect within the said state as elsewhere within the United States ; and 
said state shall constitute one judicial district, to be called the District 
of Colorado, and for said district, a district judge, a marshal, and a dis- 
trict attorney of the United States shall be appointed by the President 
by, and with, the advice and consent of the senate, with the same rights, 
powers, and duties provided by law for similar officers in the other 
states, except as herein otherwise provided, and said district of Colorado 
shall be attached to, and constitute a part of, the eighth judicial circuit ; 
and a term of the circuit court and district court for said district, shall 
be held at Denver in said state, on the first Tuesday in July, and on the 
first Tuesday of December in each year.” 
_ Sections five and eight are material. Section five contains a provision 
in respect to the disposition of pending cases in the Supreme Court of 
the United States, on writs of error or appeal from the Supreme Court 
of the territory of Colorado, and that such cases “‘may be heard and 
determined by the Supreme Court of the United States, and the remand 
of execution or of further proceedings shall be directed by the Supreme 
Court of tho United States, to the Circuit or District Court of the Dis- 
trict of Colorado, or to the Supreme Court of the state of Colorado, as 
the nature of the case may require; and each of said last mentioned 
courts shall be the successor of the Supreme Court of Colorado terri- 
tory, as to all such cases, with full power to proceed with the same, and 
to award the mesne of final process therein.’ 

Section eight, which is the section in relation to pending cases in the 
territorial courts: ‘“* That in respect of all cases, proceedings and mat- 
ters pending in the supreme or district courts of the territory of Color- 
ado, at the time of the udmission of said state into the Union, whereof 
the circuit or district courts by this act established, might have had ju- 
risdiction under the Jaws of the United States, had said courts existed 
at the time of the commencement of such cases, the said circuit and 
district courts, respectively, shall be the successors of the supreme and 
district courts of said territory, and all the files, records and proceedings 
relating thereto, shall be transferred to said circuit and district courts 
5 and the same shall be proceeded with therein, in due course 
of law.’ 


That is all there is in the acts.of Congress relating to this cause. In 
the constitution of the state of Colorado, are the following provisions: 
Art. 8, sec. 7, provides for the general election to be held on the first 
Tuesday in October, an:! at that election state officers, including judges, 
were elected by the people. 

In the fifth section of the schedule is this provision: Whenever an 
two of the judges of the supreme court of the state, elected ora wae | 
under the provisions of this constitution, shall have qualified in their 
office, the causes *yyretofore pending in the supreme court of the ter- 
Titory, and the pt, «s, records, and proceedings of said court, and the 





seal and other property pertaining thereto, shall pass into the jurisdic- 
tion and possession of the supreme court of the state, and, until so 
superseded, the supreme court of the territory and the judges thereof, 
shall continue with like power and jurisdiction as if this constitution 
had not been adopted. Whenever the judge of the district court of any 
district, elected or appointed under the provisions of this constitution, 
shall have qualified in his office, the several causes theretofore pending 
in the district court of the territory within any county in such district, 
and the records, papers, and proceedings of said district court, and the 
seal and other property pertaining thereto, shall pass into the jurisdic- 
tion and possession of the district court of the state for such county, 
and until the district courts of the territory shall be superseded in man- 
ner aforesaid, the said district courts and the judges thereof, shall con- 
tinue with the same jurisdictions and powers to be exercised in the same 
judicial districts, respectively, as heretofore constituted under the laws 
of the territory. 
Mr. Poppleton, for the motion ; Messrs. Smith § Hall, against it. 


Dii.tox, J.—The motion here presented, namely, to docket this cause 
in the federal court, and for a writ of assistance, derives its importance, 
not only for the large interests involved in the particular cause, but 
from the fact that the principles upon which it must be determined nec- 
essarily fix the s/azvs, as respects federal or state jurisdiction, of all other 
causes pending in the courts of the late territory of Colorado at the time 
of its admission, August Ist, 1876, into the Union as a state. These 
considerations have induced me to submit the conclusions, at which I 
have arrived, to the justice of the supreme court allotted to the circuit, 
for hisjudgment therein. 

In examining the question here arising, the legislation of Congress, in 
respect to the admission of other territories as states, and establishing 
federal courts therein on their admission, has been examined, as well 
also as the several judgments of the supreme court as to the effect of such 
legislation. Florida: 5 Stats. at Large. 742, 788; construed in the lead- 
ing case of Benner v. Porter, 9 How. 235; Hunt v. Palao, 4 How. 589. 
lowa: Webster v. Reid. 11 How. 457. Texas: 9 Stat. at Large, 1,108, 
construed, Calkin v. Cockle, 14 How. 227. Wisconsin: 9 Stat. at Large, 
567, 253; construed in MeNalty v. Batty, 10 How. 72. Nevada: 13 
Stat. at Large, 30, 440, construed, 2 Wall. 160. Nebraska: Express 
Co. v. Kountze, 8 Wall. 842. 

It is not deemed necessary to refer to this legislation, and to these 
cases, at any considerable length. They demonstrate the absolute neces- 
sity on the erection of a territory into a state, and the admission of the 
latter into the Union, of legislative provisions by Congress and the state 
as to causes pending in the territorial courts at the time of such admis- 
sion. 

The effect, judicially declared, of the unconditional admission of a 
territory as a state, and the erection of federal courts therein, and the 
extension of the laws of the United States over the same, is ipso facto 
to extinguish the territorial government, and with it the existence of the 
territorial courts of the general government. In the Florida case (Ben- 
ner v. Porter, 9 How. 235, 241), there was a provision in the constitution 
of the state, as there is in the constitution of Colorado, to the effect that 
all * territorial officers should hold and exercise their respective offices 
and + ak pene until superseded under this constitution.” This was 
considered by the supreme court as being done to prevent an interveg- 
num, and to have that effect, not by continuing even sub modo the terri- 
torial existence, but by making these officers by the force of the state 
constitution, and the assent of Congress to the admission of the state 
into the Union, state officers for the time being. 

The territorial courts cease on the admission of the state to be courts 
of the territories, for the territorial goverment is displaced and abro- 
gated; but by adoption on the part of the state, with the consent of 
Congress, these courts become the provisional and temporary courts of 
the state. 

The act of Congress of June 26, 1876, in respect to the administration 
of justice in Colorado, unmistakably proceeds upon this view. It de- 
clares that the laws of the United States shall have force and effect im- 
mediately on the admission of the state. It created and established at 
once federal courts in the state, and makes more specific and careful 
provisions as to the disposition of pending cases, whether in the Supreme 
Court of the United States, or in the supreme and district courts of the 
territory, than had been done by Congress in any other instance in pro- 
viding for a change from territoral existence to that of a state. That 
act determines what shall be done with ‘all cases” pending in all the 
territorial courts, “at the time of the admission of said state into the 
Union.” Pending cases which might have been brought in the federal 
courts established by the act, had such courts existed when the cases 
were commenced, are transferred to the proper federal court which is 
declared to be the “ successor”’ of the territorial courts, a term which 
implies that these courts cease to exist as courts of the general govern- 
ment. All other cases remain and belong to the courts adopted or 
established by the constitution of the state. Cases of federal jurisdic- 
tion may be such by reason of parties, as where the United States or a 
federal corporation is a party, or because they arise under the constitu- 
tion and laws of the United States, or because of citizenship, without 
respect to subject matter. 

he federal character of a case must appear in the pleadings, or of 
record. If the federal character of a case pending at the time of the 
admission of Colorado thus appears, it belongs to the jurisdiction of the 
federal courts, if the case be such as to subject matter or parties and 
amount as that it might have been brought in such federal court, if it 
had been in existence when the suit was commenced. If the federal 
character of a pending cause does not thus appear, the court in which 
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it is pending may rightfully proceed therein after the admission of the 
state, at least until it is shown to the court that it is one of federal 
cognizance. 

In the present cause the pleadings did not show that it was one of 
federal character, as there was no averment in the bill of complaint of 
the citizenship of the plaintiffs. As the cause was in the court and the 
court was in existence, and the federal character of the cause did not 
cee, it follows that the court had jurisdiction to act therein after the 

mission of the state. 

It is contended by the defendant company that the complainants 
have elected to remain in the state court, and that having done so, 
they are bound thereby, in virtue of the common law principle that 
an election once deliberately made is binding and irreversible. In 
other words, after the first day of August, the plaintiffs could have 
taken steps to show the federal character of the cause, and arrested 
all further action of that court. Instead of doing this, they invoked 
the continued exercise of the jurisdiction and powers of that court, 
and obtained (August 17th) an order appointing a receiver, and sub- 
sequently oy ws 21st) an order for a writ of assistance, which was 
issued. After having, with knowledge of all the facts, as to jurisdic- 
tion, done this can they afterwards change the forum, and if so, what 
limitation in point of time exists, and can it be exercised down to the 
time of final hearing? It is ~ judgment in a case whose federal charac- 
ter does not apppear of record, that the party who, with knowledge of 
all the facts, wishes the case to go to the federal court under section 
eight of the act of June 26, 1876, must take his election before volui- 
tarily page, one action and power of the court; otherwise he is con- 
cluded from afterwards electing to reveal its federal character, and have 
a transfer by virtue of the last mentioned act. 

The case by his consent and action, has become one belonging to the 
local court, and can only be removed therefrom, if at all, uader the re- 
moval acts applicable generally to the transfer of causes from the state 
to the federal courts. It may be true that the plaintiff can, like other 
suitors elsewhere, have the benefit of the removal acts, if he can bring 
his case within them, but it is not necessary tu determine this point. 

The result of these views is that as the plaintiffs, after the admission 
of the state not only voluntarily submitted to the action of the local 
court, but invoked it and obtained it, they could not afterwards trans- 
fer the cause on the affidavits filed with the clerk of that court, in the 
manner here attempted. 

P New motion to docket the cause in the circuit court must therefore be 
enied. 


Mr. Justice MiLter.—I concur in this opinion. In the first.part 
of it, fully; in the latter part of, on the ground that the party now seek- 
ing to docket the case in the circuit court took active steps in the case 
after he had the right to have it docketed in the circuit court. But, in 
the future application of the rule, I shouid not accept silence or passive 
inaction in the state courts as conclusive against a party of his election 
between the two courts. MOTION DENIED. 





Life Insurance. 


GUARDIAN MUTUAL LIFE INSURANCE COMPANY OF NEW 
YORK v. HOGAN.* 


Supreme Court of Illinois. 


Hon. Joun M. Scort, Chief Justice. 
it 


JOHN SCHOLFIELD, 
SipneEy BREESE, 

B. R. SHELDON, 

ALFRED M. Craie, J 


Judges. 


1. Pleading—Averments in a Declaration on a Life Insurance Pol- 
icy.—In a suit on a policy of life insurance, procured by the insured for the 
benefit of another, it is not necessary that the declaration should aver that the 
beneficiary had any interest in the life of the insured, but a different rule pre- 
vails where one procures an insurance on the life of another. In such a case, 
the plaintiff must aver, in his declaration, that he had an insurable interest in 
the life insured. 


5 ; Where a party made an application, in the name of his father, 
for a policy of insurance on the life uf the father, for his (the son’s) benefit, 
and the agents of the company, being aware of all the facts, and that the father 
knew not ingot the transaction, anc _ nothing on the policy, still caused 
the policy to be issued to the futher as if procured by him for the benetit of the 
son, it was held, that, as a mere question of pleading, the company could not 
be heard to make objection that the transaction was different, in fact, from 
what it purported to be by the policy, and that, in declaring on it, the plaintiff 
was not bound to aver in his declaration that he had an insurable interest in 
his father’s life. 


3.——. Where a policy of insurance contains a recital that it was issued 
™m consideration of the application of a paw policy which is made part 
of the new policy, it is not necessary, in declaring on the policy sued on, to re- 
fer to such application; a cause of action is shown by declaring upon the policy 
sued on, alone, and if the representations in the former application furnish any 
matter to defeat the right of action, it should be set up in defence. 


4. Fraud—False Representations made to an Agent of a Company, 
who knows they are False, but Adopts them as True, does poe A 
amount to a Fraud on the Company.— Where the agents of a life insur- 
ance company solicited a party to take out a policy on his life, which he 


* From advance sheets of 79th Illinois, kindly furnished by Norman L. Free- 
man, Esq., Reporter. 





declined to do, but suggested taking one in the name of his father, on the life 
of the father, for his benefit, and thereupon, without the knowledge of the 
father, and with full knowledge to the agents, the ans yy! application was 
made out in the name o1 the father, and the policy issued to him as if upon his 
own application, it was held, that the conduct and dealing of the agents 
throughout the whole affair showed too much privity and knowledge on their 
part, in respect to the actual facts to expose the transaction to the imputation of 
being a fraud upon the company. 


5. Evidence of amount of Premium Paid on Former Policy, ina 
Suit on a Substituted Policy.—in a suit brought upon a policy of life in- 
surance, which contained a clause that, if the death of the assured should be 
caused by suicide, the company should only be liable for the amount of prem- 
ium paid on such insurance, and the defence set up to the suit was, that the 
assured had committed suicide, it was held, that it was competent for the plain- 
tiff to prove that the policy sued on was, in fact, a substitute for a former policy 
and the amount of premium paid on both policies. 


° Presumption as to Manner of Death of Party whose Life 
is Insured.—In a suit on a policy of life insurance, where there is the occur- 
rence of death, and no evidence as to the cause, the presumption is, that it was 
from nawral causes, and not an act of self destruction, and so it is where the 
evidence as to whether it was by suicide or not, is equally balanced, but no 
such paceman arises merely from the fact that under the evidence, there 
may be a doubt as to whether the death was caused by suicide. 

° . . Where the defence in a suit upon a policy of life insur- 
ance is, that the death of the assured was produced by self-destruction, the 
question should be fairly submitted to the jury, and be decided by them upon a 
preponderance of the evidence, and it is error to tell them that, if the evidence 
leaves tue matter in doubt, the presumption is, that the death was produced by 
natural causes, and not by self-destruction. 

8. Ins ‘uction—When Calculated to Mislead the Jury.—An instruc- 
tion as tc what the presumption of law is, upon a question of disputed facts, 
is extremely likely to mislead a jury, and should not be given. 

9. Life Insurance—Wager Policy Void.—A policy of insurance issued 
to one who has an insurable interest in the life of the assured, is a mere wager 
policy, and void. 

10. . Moral Claim not an Insurable Interest.—A moral claim 
does not constitute an insurable interest in the life of another, in behalf of one 
as a creditor. 

11. . Mere Relation of Father and Son does not Constitute - 
an Insurable Interest in the Son in his Father's Life.—The mere re- 
lation of father and son does not constitute an insurable interest on behalf of 
the son in the life of the father, unless the son has a well founded or reasonable 
expectation of some pecuniary advantage to be derived from the continuance 
of the life of the father. 

12. . Effect of Insurance in Excess of Insurable Interest.— 
Even if a party has an insurable interest in the life of another, yet. if the sum 
insured is largely in excess of such insurable interest, it tends to prove that the 
insurance was procured for mere purposes of speculation, and if such is the 
fact, there can be no recovery on the policy. 

13. Insurable Interest—Facts only Tending to Prove an Insurable 
Interest should not be Declared by the Court to Constitute such 
Interest.—A son continued to reside with his father for several years after he 
becomes of age, and worked for him, for which he received no compensation, 
and also makes valuable improvements upon a piece of land, upon a well 
grounded expectation that his father will give him the land, and the father dis- 
posed of the land, and paid him no compensation for such improvements. 
Held, that these facts were no more than evidence tending to show an insurable 
interest in the son in his father’s life, and should not be declared by the court, 
in instructions to the jury, to constitute an insurable interest. 


Writ of error to the Circuit Court of Winnebago county; Hon. 
WiLiiaM Brown, Judge, presiding. 

On December 31, 1868, the plaintiff in error, a corporation in New 
York, granted to John Hogan, of Rockford, [linois, a policy of insur- 
ance, No 16,870, on his life, for $10,000, to be paid to his son, Patrick 
Hogan, who resided some 17 miles from Rockford, in Ogle county, on 
the death of the father, subject to the conditions of the policy. 

The circumstances under which the policy was issued were, that J. C. 
Mayberry was the general agent of the company in 1868 and 1872, resid- 
ing at Rockford. L. E. Herrick was a solicitor of insurance, under 
Mayberry, and went out in company with one Parkison, another insur- 
ance solicitor, from Rockford to Ogle county, to solicit Patrick Hogan 
to take insurance on his own life. He declined to take any, but origi- 
nated a suggestion for a policy on his father's life, John Hogan, an old 
man, living at Rockford, if it was practicable. There were doubts of 
its practicability, but, after an interview of some hours, an application 
was made out by Herrick, to be delivered to Mayberry. Herrick knew 
nothing of John Hogan, except from Patrick’s statements, neither he 
nor Mayberry ever having seen John Hogan till long after the policy 
was issued. The application wastuken away by Herrick, and soon after 
delivered by him to Mayberry. The signature of John Hogan appeared 
to the application, and, as may be inferred from the evidence, was in 
the handwriting of Herrick. Mayberry forwarded the application to 
New York, to the company, and received therefrom the policy, and 
mailed it to Patrick Hogan, Mayberry never having seen or had any 
communication with Patrick up to that time. He never collected any 
premiums from John Hogan, or had any communication with him. At 
a subsequent time, Mayberry requested Patrick Hogan to change the 
policy into a Tontine policy, stating to him that the company were 
changing all their policies to Tontine policies, and having gone to his 
house to see him for the purpose. There was an arrangement that Pat- 
rick Hogan would call and see about it. Some days or weeks afterward, 
he came itito Mayberry’s office, and, at the latter's request, signed the 
following letter, the signature, ‘‘ John Hogan,” being written by Pat- 
rick Hogan, viz: 

“RockForD, ILt., Oct. 28, 1872. 
J. C. Mayperry, Esg., State Agent, Rockford: 

Dear Srr—Please obtain for me a Tontine policy for ten thousand 

dollars in the Guardian Mutual Life Insurance cliggpoy of New York, 
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as I wish to surrender policy No. 16,870, and accept its return value to 
apply on the premium on the new policy, reference being had to my 
application for policy No. 16,870. 

Yours truly, Joun HoGan.” 

Thereupon, Mayberry himself filled out and forwarded to New York 
what is called a ‘‘dummy application,” for the new policy, Patrick 
Hogan doing nothing more than to sign the letter as above. The com- 
pany thereupon issued a new A age) on the Tontine plan, called a “ Ton- 
tine saving policy,” No. 33,754, dated November 7, 1872. This policy, 
like the first, purports to insure the life of John Hogan in the amount 
of $10,000, for the sole use of his son, Patrick Hogan, and contains the 
recital that it is granted “in consideration of the representations made 
in the application for policy No. 16,870, which is hereby made a part of 
this contract.” 

John Hogan died from the effects of taking arsenic, August 26, 1873. 
This suit was thereafter brought by Patrick Hogan against the insurance 
company, upon this second policy, the ‘‘ Tontine saving policy,” wherein 
he recovered in the court below a verdict and judgment for.$10,500, 
and the defendant appealed to this court. 


Messers. Sleeper § Whiton for the plaintiff in error. Mr. William 
Lathrop, for the detendant in error. 


Mr. Justice SHELDon delivered the opinion of the court: 


It is first insisted, asa ground for reversing the judgment, that the 
averments in the declaration are not sufficient to sustain the judgment, 
upon the evidence. The declaration was framed precisely as if John 

had, as the policy purported, in fact procured the insurance him- 
self for the benefit of Patrick Hogan, and so it is not averred, as it need 
not be in such case, that Patrick Hogan had any interest in the life of 
John — 

But adifferent rule prevails where one procures insurance on the life 
of another. In such case the plaintiff must aver, in his declaration on 
the policy, that he had an insurable interest in the life insured, and 

rove the same affirmatively, asa part of this case. And as the fact 

ere is, that Patrick Hogan procured the insurance in question upon the 

* life of John Hogan, without the latter’s knowledge or consent, and that 

Patrick Hogan alone, without the knowledge of John Hogan, paid what- 

ever premiums were advanced upon the policy, it is insisted the declara- 

tion is not sufficient to sustain the Salguash upon the evidence, for 

want of the averment that Patrick Hogan had an insurable interest in 
the life of John Hogan. 

Although it may be otherwise upon the proof upon any question as 
tothe validity of the policy, as respects the form of the declaration, we 

the company as concluded from making any such objection. 
ith knowledge of the facts, the agents of the company allowed, and 
were instrumental in causing, the transaction of the insurance to as- 
sume the form which it did, and in framing the declaration upon the 
policy, the plaintiff was justified in treating it according to its purport, 
and, upon a mere question of pleading, the company should not be 
heard to make the objection, that the transaction was different in fact 
from what it purported to be by.the policy. And in this connection 
may be answered another point made, that the application was a fraud 
on the company, in not disclosing that it was really Patrick Hogan’s 
application, when it purported to come from John Hogan. The whole 
conduct and dealing of the agents with Patrick Hogan, throughout the 
entire affair, in all its different stages, show too much privity and 
knowledge on the part of the agents of the company in respect of the 
actual facts, to expose the transaction to this imputation. 

It is further objected, on this subject of pleading, that, inasmuch as, 
according to the recital of the policy sued on, it was issued “in consider- 
ation of the representations in the application of policy No. 16,870, 
which is hereby made a part of this contract,” the declaration should 
have set out the whole transaction, béginning with the original insurance, 
and have counted upon both policies. A good cause of action was 
shown by declaring upon the policy sued on alone, and we regard it as 
unnecessary to have noticed in the declaration the former policy, or ap- 
plication. If the representations in the former application furnished 
any matter in defeat of the right of action, it was open to the defendant 
to avail of it in defence. 

It is said, if this position taken is not correct, then the court below 
erred in permitting the original policy and the payments made under 
it, to be given in evidence on the trial. But this was done, not in sup- 
oy of the action, but to meet the matter of defence set up, of suicide. 

tid such defence been established, the limit of recovery, by the pro- 
visions of the policy, would have been the amount of premiums paid. 
In view of this defence, the proof, we think, was properly made of the 
be amount of the premiums which had been paid under both the 
policies, 

The policy in suit, as also the original one, contained the provision 
that, ‘should the death of the assured be caused by any act of self-de- 
struction whatever, sane or insane, then the said company shall pay to 
the assured the full amount of the premiums that shall have been paid 
hereon, but no further sum whatever, and then, and in that case, the 
policy shall cease and determine.” 

_It clearly appeared that John Hogan died from the effects of arsenic, 
either pu y or inadvertently taken by himself. It was a main 
ground of defence, that the poison was taken designedly, and the death 
caused by suicide. Evidence was adduced tending to its proof. The 
court below gave to the jury, for the plaintiff, this instruction : 

“ And the court further instructs the jury that, in case of death, and 
the evidence leaves the matter in doubt whether the deceased came to 
his death by an act of self-destruction or by accident, the !aw presumes 
the déath to have +” » from accident.” 





The giving of this instruction is assigned as error. This instruction 
required even more than full proof of the fact of suicide—the amount 
of proof required in a criminal case. To constitute full proof of the 
fact in dispute, only requires evidence which satisfies the minds of the 
jury of the truth of the fact to the exclusion of every reasonable doubt. 
This instruction, in effect, tells the jury that, if there is, under the evi- 
dence, any doubt of the fact that the deceased destroyed himself, the 
law presumes the death to have occurred from accident. Under the in- 
struction, no matter how strong the preponderance of evidence might 
have been of the commission of suicide, yet, if the jury had a doubt 
upon the subject, itis not seen how they could have done otherwise than 
to find against the fact of suicide. Wher: there is the occurence of 
death merely, and no evidence upon the subject, the presumption is, 
that it was from natural causes, and not an actof self-destruction. The 
presumption prevails in the absence of proof, or in case where the evi- 
dence on the point is equally balanced. This is the extent. The jury, 
we think, were not, under this instruction, lefc at liberty, as they should 
have been, to determine, from ail the evidence, whether there was here 
an act of self-destruction or not. The defendant was entitled to have 
the issue it made on this question fairly submitted and decided, upon a 
preponderance of the evidence adduced. An instruction to a jury what 
the ‘‘ presumption of law ” was, — a question of disputed fact, was 
commented upon in Garrettson v. Pegg, 64 Ill. 111, and condemned, as 
being extremely likely to mislead the jury. The instruction was 
erroneous. 

Objection is also taken to this instuction, which was given for the 

laintiff: 

, “If the jury believe, from the evidence, that the plaintiff, Patrick 
Hogan, was the son of John Hogan, and that the relations between the 
father and son were amicable and affectionate, and that John Hogan was 
a prosperous and well-to-do man; and if the jury further believe, from 
the evidence, that Patrick Hogan had remained at home and worked for 
his father several years after he become of age, for which he had received 
no compensation from his father; and if they also believe, from the 
evidence, that Patrick Hogan had made valuable improvements after 
he became of age, upon an eighty acres of land of his father’s, under a 
promise, or a well-grounded expectation that his father would give him 
the land upon which the improvements had beea made, and that his 
father, John Hogan, had subsequently disposed of the land, and had 
made said Patrick Hogan no compensation for the improvements made 
by him, said Patrick Hogan, thereon, and that he, Patrick Hogan, had 
a just, legal and moral claim upon his father, for such labor and improve- 
ments upon said piece of land at the time of making said application 
for insurance upon the life of his father, and the issuing the policy 
thereon, then the court instructs the jury that such facts would constitute 
an insurable interest in Patrick Hogan in the life of his father, John 
Hogan.”’ 

As also to the refusal to give the following instructions, which were 
asked on behalf of the defendant: 

“Tf you shall find, from the evidence, that the applications for insur- 
ance bearing date December 29, 1868, and October 28, 1872, offered in 
evidence, and purporting to have been made by John Hogan, were really, 
in substance, the application of Patrick Hogan for insurance on the life 
of his father, then you will inquire whether Patrick had an insurable 
interest in the life of his father which would support a policy for 
$10,000.” 

“In determining this question, you will inquire whether, from the 
evidence, it appears that, at the time of making such applications, said 
Patrick had any pecuniary interest, as creditor or otherwise, in the life 
of his father, or any reasonable expectation of profit or advantage 
which might be thwarted by his father’s death, for the law will not en- 
force policies of insurance procured for mere gambling or wager pur- 

oses upon lives, on the continuance of which the assured can not be 

eemed to have an insurable interest; and the mere relation of father 
and son, where both parties are of mature years, and live apart, in inde- 
pendent pecuiniary circumstances,and mutually entirely independent of 
each other, and having no business relations with each other, does not 
create an insurable interest in the son on the life of the father; and, in 
deciding whether, in this case, Patrick Hogan had such an interest in 
his father’s life as will support the insurance procured, you will take 
into account all the evidence as to the respective ages and situations in 
lifé of the father and son, and their business and social relations and all 
other facts which tend to show whether, as above defined, the son had 
an insurable interest in his father’s life at the date of his application 
aforesaid.” 

“You are further instructed that, though a party may have some in- 
surable interest in the life of another, as creditor or otherwise, yet, if 
the amount of insurance procured upon such life appears palpably to 
be very largely in excess of any santida loss the assured can suffer from 
the death of the insured, then the presumption of a gambling 
or wager insurance arises, which calls upon the assured to show that 
such insurance was not procured as a mere cover for gambling, or a 
wager upon the life of the insured; and, in this case, if you believe, from 
the evidence, that the plaintiff had some interest of an insurable char- 
acter, as already defined, in his father’s life, at the date of his several ap- 
plications for insurance, yet, if you find, from the evidence, that the 
amount procured was vastly disproportionate in its excess to any proba- 
ble loss which Patrick might suffer from his father’s death, such eir- 
cumstance has a tendency to prove that the insurance was procured for 
mere purposes of 2 oyna and as a cover for gambling, and if, from 
the evidence, you shall find that such was the fact, then the plaintiff can 
not recover in this action.” 

Under the facts we consider that Patrick Hogan had no just or legal 
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claim upon his father for labor or improvements, and that should not 


have been submitted to the jury as a question for them to find upon. 
A moral claim would not constitute an insurable interest in behalf of 
one asa creditor. The facts, as we regard, were no more than evidence 
tending to show an insurable interest, and should not have been declared 
by the court to constitute an insurable interest. 

As said by the court in the case of Ruse v. The Mutual Benefit Life 
Insurance Company, 23 N. Y. 516. “A policy obtained by a party who 
has no interest in the subject of insurance, is a mere wager policy.” 
“But policies without interest, upon lives, are More pernicious and 
dangerous than any other class of wager policies, because temptations 
to tamper with life are more mischievous than incitements to mere 
pecuniary fraud.” And see 3 Kent’s Comm. 11th Ed. 462-3. 

It is said, that every man has an interest in his own life to any amount 
he chooses to value it, and may insure it accordingly. But what is such 
au interest in the life of another as will support a contract of insurance 
upon the life, is confessedly not as yet well defined under the authorities. 
Some of them tend in the direction that the mere relationship, as be- 
tween father and son, reciprocally, is a sufficient foundation upon which 
to rest an insurable interest. Mr. May, in his late treatise on the Law 
of Insurance, sec. 107, says that precise question yet remains to be 
decided, and he states, as the result of his review of the authorities, his 
conclusion to be, that the relationship seems to be of little importance 
except as tending to give rise to the circumstances which justify a well- 
founded expectation of pecuniary advantage from the continuance of 
the life insured, or risk of loss from its termination. Mr. Bliss, in his 
work on Life Insurance, sec. 31, seems to arrive at essentially the same 
conclusion. We are disposed, from an examination of the authorities, 
and our own sense of the requirement of sound public policy, to concur 
in such conclusion, and hold that the mere relation here of father and 
son did not constitute an insurable interest in the son in the life of the 
father, unless the son had a well-founded or reasonable expectation of 
some pecuniary advantage to be derived from the continuance of the 
life of the father. We do not regard as really holding anything differ- 
ent, the case, cited as a contrary authority by appellee’s counsel, of In- 
surance Company v. Bailey, 13 Wall. 619, where the court, in discussing 
this question, say, as the better opinion, ‘‘that it is sufficient to show 
that the policy is not invalid as a wager policy, if it appear that the re- 
lation, whether of consanguinity or of affinity, was such, between the 
person whose life was insured and the beneficiary named in the policy, 
as warrants the conclusion that the beneficiary had an interest, whether 
pecuniary or arising from dependence or natural affection, in the life of 
the person insured.” 

e think this may consist with the idea that it is the well-founded 
expectation of advantage to be derived from the continuance of the life 
insured which makes the insurable interest in it, and not the mere rela- 
tionship as between father and son, under any and all circumstances. 
The circumstances of the situation of the parties, as bearing in this 
connection, were, that, at the time of the application for the original 
pglicy, John Hogan was an infirm man, having but a partial use or his 
right arm and leg, unable to labor. engaged in no business, and sixty 
years of age, as the application states, though his age was a point in 
dispute, there being evidence tending to show he was at least five years 
older. He had four children ; had been married to a second wife about 
four years befure, by whom he had a young child. He left an estate of 
some $13,000, and a legacy by his will of $1000 to Patrick Hogan. The 
latter was forty years of age, living away, in another county, some 
seventeen miles distant, with a family of children, upon a farm of his 
own, of 300 or 400 acres. 

As respects the second refused instruction, appellee’s counsel, saying 
nothing in justification of its refusal, asserts that it was given, and files 
with his brief a certificate of the clerk to that effect. But we, of course, 
ean not notice it. The bill of exceptions states that the instruction was 
refused. We can only look to and act upon that. 

Cammack v. Lewis, 15 Wall. 648, was a case where, in a policy of in- 
surance to a creditor on the life of a debtor, the sum insured was so 
largely disproportionate to the amount of the creditor’s claim, that the 
policy was held void, as being a mere wager policy. This would seem 
to have entitled the defendant to the instruction. : 

According to the views which have been expressed, the first refused 
instruction was substantially correct, and, we think, should have been 
given, as also that the above one given for the plaintiff should have been 
refused. Other questions have been raised and discussed, which, in 
order to the disposition of the case, it is unnecessary to notice, and we 
pass them by, without considering them. The judgment is reversed and 
the cause remanded. JUDGMENT REVERSED. 


NOTE.—The succint definition given in this case of insurable inter- 
est in human life, as .‘‘ the well-founded expectation of advantage 
to be derived feom the continuance of the life insured,’ and ‘not 
mere relationship,” may be regarded as a fair deduction from the Amer- 
ican decisions on the subject. Fora statement of the cases exhibiting 
the tendency of the courts and the correctness of this deduction, refer- 
* ence may be had to an article on the subject in 1 Cent. Law Jour. p. 
602, (Dec. 4, 1874). 

Since the publication of that article, not much light has been thrown 
directly on the subject, until the decisfon made in the principal case, 
which may now probably be ranked as a leading case on the subject. 
Certainly there has been no indication of a tendency to the contrary 
doctrine. The case of Kane v. Reserve Life Co., was referred to in 1 
Cent. L. J. 603, as an exceptional case, in holding that a son had an 
insurable interest in the life of his father, by reason alone of the rela- 
tionship. This case has since been carried to the Supreme Court of 





Pennsylvania, whose decision is reported in 5 Ins. Law J. 649, sub nom. 
Reserve Mutual Ins. Co. v. Kane. The insurable interest is there predi- 
cated, not upon relationship alone, but upon the possible obligation on 
the son, coming up in the future, to support and maintain his father in 
old age and decrepitude. This obligation is stated to be a statutory 
one; and the pulicy is upheld as enabling the son thereby “ to reimburse 
himself for his outlays, past or future.”” The logic of this ruling may 
be open to criticism; it may appear to some minds a non sequitur that 
a pecuniary interest in the continuance of the life, shall arise from the 
expenditure of moneys in discharge of a statutory duty. But the fact 
still remains, that the Pennsylvania court felt itself obliged to search 
industriously for a pecuniary interest of some sort on which to hang the 
necessary insurable interest. ‘ 

In Swick v. Home Life Ins. Co., 4 Bigelow’s Cases, 176, the opinion 
of Dillon, C. J., in the United States Circuit Court for Missouri, in a 
case upon a creditor’s policy, intimates that the assignee of a life policy 
must in all cases be one possessed of an insurable interest in the life of 
the insured. 

The contrary view was taken by an inferior court, in Reif v. Union 
Mutual Life Ins. Co., tried before a jury in the Superior Court at Cin- 
cinnati, and reported in 17 Insurance Chronicle, p. 3. There the life of 
a son, a young man having no property, had been insured for the benefit 
of his mother, who was in comfortable circumstances, was possessed of 
real estate, and was in no way dependent on the son. The court up- 
held the policy, and told the jury the son had a legal right to have his 
life insured for the benefit of his mother, and it made no difference what 
her situation in life, or his, may have been.’’ This is so square a con- 
tradiction of the doctrine heretofore universally received by the courts, 
that it would have had some effect to unsettle the question, had it been 
enunciated by a court of last resort. 

In Reynolds on Life Assurance, the first American work devoted to 
that topic (1853), reference is made to the curious case of Jones v. 
Equitable Assurance Co., at nisi privs, which was not regularly reported. 
There a father had insured the life of his daughter. Conceding that he 
must exhibit a pecuntary interest in her life, he produced a document 
purporting to be a will, under which he became entitled to a sum of 
£1,000, in the event of her dying under the age of twenty-one. This 
document was proved to be a forgery. Jones was convicted and execu- 
ted, and the three attesting witnesses wer® convicted of perjury, impris- 
oned and pilloried. From this and other cases, where the rule of a 
pecuniary interest is strictly applied, Reynolds infers that the rule, sub- 
stantially as enunciated by the Illinois court in the principal case,” is 
the only safe rule.” p. 49. J. O. P. 


Selections. 


LIMITATIONS ON THE TAXING Powers oF THE STATES IMPOSED 
BY THE FEDERAL ConstiTuTION.—(d) Limitations on the doctrine 
that exemption from taxation in a charter is a contract.—The courts 
which adhere to the doctrine have guarded it with many limitations. 
While, as a general rule, in the interpretation of a charter, the question 
is, what was the intention of the Seppalaten, when applied to exemptions 
from taxation, it is said the intention must appear by clear, express and 
unequivocal words. The relinquishment of the power of taxation will 
never be presumed. Those who claim that it has been relinquished as 
to certain property or franchises, must show it by express grant, in 
explicit terms, not by implication or doubtful intendment. Phila. & 
Wilmington Railroad Co. v. Maryland, 10 How. 393 (Cond. U. 8. 427); 
Jefferson Branch Bank v. Skelly, 1 Black, 447-8 ; Gilman v. Sheboygan, 
2 Id. 513; ‘Pacific Railroad Co. v. Cass Co. 58 Mo. 17; North Mo. Rail- 
read ef al. v. Maguire, 49 Mo. 490; Biscoe v. Coulter, 18 Ark. 423. 
This rule of construction is universally received, and is applied so 
freely as sometimes almost to do away with the original doctrine. 
Where a bank was chartered, and its charter was silent as to taxation, 
the power of the state to impose a tax on the bank after that time was 
sustained. Providence Bank v. Billings, 4 Pet. 514 (Cond. U. 8. 171). 
A railroad was chartered to run through Pennsylvania and other states ; 
it was to pay a bonus to the State of $10,000 annually, and the stock of 
the company, equal to the cost of construction, to be subject to taxation 
as other property of the kind in the state. Subsequently a general tax 
was laid by the state on all transportation companies. It was held the 
railroad was not exempt from the general tax. Erie Railroad Co. v. 
Commonwealth, 66 Penn. St. 84; s. p. Bank of Easton v. Common- 
wealth, 10 Penn. St. (10 Barr) 442: Wanderer v. Lexington, 15 B. 
Monroe 258. In the first case, Sharswood, J., said: “It is not pre- 
tended that there is any express release of legislative power, but it is 
contended that, as the company have agreed to pay, and the state to 
accept, there seems, it is necessarily implied, that no more shall be 
exacted. So it might well be argued if any special taxation was im- 
posed upon this company; for that would be to require an additional 
price beyond the terms of the contract. But the question, whether 
they shall be subject to a general tax upon all railroad and transporta- 
tion companies in the commonwealth, is an entirely different one.” 
The principle is often illustrated by that of a person who buys land 
from the commonwealth at a fixed price; it is implied that he shall not 
be called on to pay more, but not that his land shall not be subject to 
taxation. So of the corporation, it is implied that the bonus paid for 
the franchise shall not be increased; but there is no implication that 
the property of the artificial person created by the charter shall not be 
subject to taxation as other property of the same kind in the state. 
But where the legislature have exercised the taxing power in a specified 
manner by a special tax on all the property of a tgpomtion and have 
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intimated no design to subject it to further burdens, its property will 
be exempt from taxes imposed by general laws. N. Y. & Erie Railroad 
Co. v. Sabin, 26 Penn. St. 242. 

A charter of x corporation contained a guaranty against repeal and 
alteration, but no grant against immunity from taxation. It claimed to 
be exempt from taxation, because it was not subject to taxation at the 
date of its charter, and a subsequent tax law was an alteration of their 
charter. It was held liable. St. Louis v. Boatmen’s Ins. & Trust Co., 
47 Mo. 155, the court using this language: ‘A law which seeks to de- 
prive the legisluture of the power to tax must be so clear, explicit and 
determinate, that there can be neither doubt nor controversy about its 
terms or the consideration which renders it binding. Every presump- 
tion will be made against its surrender, as the power was committed by 
the people to the government to be exercised, and not to be alienated.” 
The charter of a bank provides that its capital stock or profits shall not 
be taxed by any municipal corporation without authority first had from 
the legislature ; afterwards the iegislature authorized the town of Ches- 
ter, in which bank was, to tax ‘‘all stocks of every kind.’”’ Bank was 
not liable to be taxed by the town ; statute must be so construed as not 
to tax twice; Bank of Chester v. Chester, 10 Richard. (Law) 104. 

The legislature of Missouri declared that upon payment of certain 
fees, to-go to the insurance department, by the insurance companies, 
the payment should be in lieu of all taxes, fees, and licenses whatever, 
collected for the benefit of the state, but remain subject to existing 
laws, as to county and municipal purposes. The Lite Association of 
America owned property worth $294,000; it had paid fees under this 
law amounting to $150. The company claimed to be exempt from any 
further tax to the state, and it was 0g O27 to be brought within the 

rinciple of Illinois Central Railroad v. McLean County, 17 Ill. 29, 30 
Ta. 140, where sums of money were paid and burdens assumed in licu 
of all other taxes. But the court thought the claim was rather in the 
nature of an exemption, similar to City of Zanesville v. Richards, 5 
Ohio, 589, than a commutation. The intention to exempt the company 
not being clear, it was held liable for state taxes on its property. Life 
Association of America v. Board of Assessors of St. Louis Co. 49 Mo. 
620; as to surrender of taxing powers not presumed, see also Bank of 
St. Louis v. Manufacturers’ Savings Bank, 49 Mo. 575. Wagner, J.: 
“ It is incredible that the legigjature intended that taxes on hundreds of 
thousands of dollars, which may come into the hands of wealthy cor- 
porations, should be commuted for the yearly payment of $150 or $200 
in official fees.” 

(c) No consideration for exemption, tt may be repealed.—It would 
seem proper, if the charter of incorporation is a contract, that the 
principles that apply to other contracts should apply to that. And 
should it appear Ahere was no consideration for the contract, it 
would be binding only during the pleasure of the parties to the contract. 
Accordingly we find that when the legislature of Pennsylvania, in 1833, 
enacted ‘ that the real property, including ground-rents, now belonging 
and payable to Christ Shurch Hospital, in the city of Philadelphia, so 
long as the same shall continue to belong to the said hospital, shall be 
pe, fundies free from taxes,”’ and in 1851 they enacted that all property 
belonging to corporations or associations should be taxed as other prop- 
erty, and repealed all laws exempting such property, it was held the 
repeal was valid; the first act was not a contract—it was a spontaneous 
concession of the legislature—and no service or duty or other remunera- 
tive condition was imposed on the corporation. It is a privilege that, 
from the nature of it, exists bene placitum and may be revoked at the 
pleasure of the sovereign. Recter of Christ Church, Phila., v. County 
of Phila. 24 How. 300, Campbell, J.; Commonwealth v. Bird, 12 Mass. 
442; Alexander v. Wellirgton, 2 Russ. & My. 35; People v. Com’r of 
Taxes, 47 N. Y. 503-4. 

Subsequent cases in the Supreme Court of the United States would 
seem to have overruled these authorities; the reasoning of the court 
certainly is in conflict with former cases. The legislature of Missouri, 
for the purpose of establishing a charitable institution, and enabling 
the parties engaged in it more fully and effectually to accomplish their 
laudable purpose, chartered the Home of the Friendless, and exempted 
its property from taxation. Subsequently a tax was imposed on its 
property. The tax was held void; the exemption in the charter was a 
contract. Home of the Friendless v. Rowse, 8 Wall. 430. The same 
principle was applied to a literary institution, chartered a few days 
after. Washington University v. Rowse, 8 Wall. 439. We are not 
disposed to question the authority of these cases; it may be that the 
benefit to accrue to the state, in having the unfortunate cared for by 
the corporation in the first case, and the benefit in the increased ad- 
vantages of education secured to the people of the state, in the second 
case, are ample considerations to induce the legislature to grant to the 
corporators who should invest their money in the enterprise, a charter 
with the privilege of having its property exempt from taxation, and this 
privilege would be one of the franchises of the corporation. And in 
this sense, the language of Davis, J., in the first case, ‘that there is no 
necessity of looking for the consideration for a legislative contract out- 
side the objects for which the corporation was created,” (8 Wall. 437) 
iscorrect. But, as to his language in a subsequent part of the same 
opinion, that it has been settled by repeated adjudications of that court 

t the legislature can grant away the power of taxation, *‘ and that it 
is equally well settled that the exemption is presumed to be on suffi- 
cient consideration, and binds the state if the charter containing it is 
accepted,” (8 Wall. 438) it is submitted is not only not supported by the 


authorities quoted by him, but was required by the case under con- 
sideration, and is mere obiter dicta. 

In New Jersey y. Wilson, 7 Cranch, 164, (Cond. U. S. 498,) the con- 
sideration of an e{ «*ption was the cession of the Indian title to a valu- 





able tract of land; the exemption was but a part of the purchase-price 
of Jand ceded to the state. Gordon v. Appeal Tax Court, 3 How. 133, 
was a bank charter, and the bonus paid the: state was the consideration 
for granting a charter containing exemption from taxation. The cases 
in 16 How. and 18 How. (Piqua Bank v. Knoop, 16 How. 369; Ohio 
Life & Trust Co., Id. 416; Dodge v. Woolsey, 18 Id. 331; Mechanics’ 
& Traders’ Bank v. Thomas, Id. 384; Same v. Debolt, Id. 380,) were 
all cases under the banking act of Ohio, where a special tax was agreed 
to be paid by the corporators for their charter, which contained an ex- 
emption from all further taxation. McGee v. Mathias, 4 Wall. 143, 
was a case where the state owned lands subject to overflow, and, in order 
to promote the drainuge and sale of the lunds, passed a law exempting 
them from taxation for ten years, and issued scrip receivable in payment 
for their lands; the exemption here was a part of the purchase-price. 
No case has come under our observation where there was no considera- 
tion for the exemption, and it was made in the discretion of the legisla- 
ture as a part of the policy of the state, deemed proper at the time as 
to the matter under consideration, that it has been held, the exemption 
was not repealable at the pleasure of the legislature. Where the legis- 
lature of Ohio, in 1804, vested certain lands, set apart by Congress for a 
university in Ohio, in a corporation created for the purpose, authorized 
the lands to be rented out for the benefit of the university, and exempted 
their part from the payment of state taxes; in 1826 the corporation was 
authorized to sell the Com: these lands were held not to be exempt in 
the hands of purchasers. Armstrong v. The Treasurer of Athens Co., 
16 Peters, 281 (Cond. U. 8. 299). The evident difference between this 
case and New Jersey v. Wilson is that there was a consideration for the 
exemption in the latter case, and none in the former. The cases just 
considered, with the exception of the last, are the cases relied upon by 
Davis, J., to sustain his dicta. 

There are several cases in Connecticut arising upon the act of 1702: 
“ That all such lands, tenements and hereditaments and other estates, that 
either formerly have been or hereafter shall be given and granted either 
by the general assembly of this colony, or by any town, tg or par- 
ticular person, for the maintenance of the ministry of the gospel in any 
part of this colony, etc., shall also be exempted of the general lists of 
estutes, and free from the payment of rates.” This statute was re- 
enacted in 1821, leaving out the exemption clause. Lands had been 
given religious societies under the first act, and they had been leased to 
third parties for a gross sum, for 999 years, the benefit of the exemption 
was claimed by the lessees, the court held that the act of 1702 was a con- 
tract between the state and the donors of the charity, which could not 
be repealed. Atwater v. Woodbridge, 6 Conn. 223; Osborne v. Hum- 
phrey, 7 Id. 385; Landen v, Litchfield, 11 Id. 251. In the latter case 
the court was divided. In 1859 the legislature of this state passed a 
law in reference to these charitable donations, providing that when the 
society to whom they are given, or may hereafter be given, do not re- 
ceive au annual income or rent from the real estate donated, or where 
the conveyance is intended to be a perpetual conveyance, the real estate 
so donated shall not be exempt from taxation. Land was devised to a 
religious society, it was leased for 999 years for a gross sum, no annual 
rent reserved. It was held the lease was in violation of the act of 1859, 
and void, and the case of Landen v. Litchfield, as to the unconstitution- 
ality of the act of 1821, was disapproved. Brainerd v. Colchester, 31 
Conn. 407. A religious society leased to a clergyman for 999 years in 
payment of his settlements, he devised to D. The exemption from tax- 
ation was claimed by D. The court reviewed all the former cases, over- 
ruled the cases in 6, 7 and 11 Conn., and approved the case in 81 Conn., 
holding that the act of 1702 did not constitute a contract between the 
state and the donors or donees of such charitable gifts as are enumerated 
in the statute, that the property donated should be forever exempt, and 
that the act making aad. property taxable was void. Loud v. Town of 
Litchfield, 36 Conn. 116. Carpenter, J., in his opinion asserts that in 
order to make such a contract binding, there must be a consideration : 
Ibid. p. 126. In Missouri, the courts hold that there must be an express 
contract upon a consideration deemed to be a part of the value of the 

rant or charter. State v. Dulle, 48 Mo. 282, following Lionberger v. 
wse, 43 Id., and Washington University v. Rowse, 42 Id. 308; the last 
two are the cases overruled in 8 Wall. 

The case of Hardy v. Waltham, 7 Pick. 108, seems to be in conflict with 
the view presented ; by act of the colonial legislature of Massachusetts, 
all lands, tenements and revenues of Harvard College not exceeding 
in value 500/. per annum, shall be thencefurtn freed from all civil impo- 
sitions, rates and taxes; it was held the lands acquired by the college be- 
fore their income amounted to 500/. were exempt from taxation even in 
the hands of a lessee. In this case, there had been no attempt by the 
the legislature to repeal the exemption, but the assessors, supposing the 
exemption only applied to the property while in the hands of the col- 
lege itself, had listed it for taxation. it will be seen from an examina- 
tion of the case, that this exemption was secured to the college by the 
constitution of the state, so that it would not have been within the 
power of the legislature to repeal the act granting the exemption. The 


weight of authority is undoubtedly in favor of the position, that a clause ° 


of exemption from taxation in a charter, or otherwise, in order to be 
classed as a contract where obligation can not be impaired by its repeal 
or material modification, must be based upon a consideration deemed 
valuable or beneficial to the state. Cooley Const. Lim. 3d ed. p. 280, 
authorities in n. 3; Sedgwick Const. & Stat. Law, 587, n. 

In 1854 the state of New York passed a law exempting from taxation, 
to the extent of $500, property of persons who served in the militia a 
period of seven years, and had Sool honorably discharged. In 1865 the 
Jaw was repealed. The repeal was held valid; the claim of exemption is 
not a right of property; the law passed by the legislature in relation to 
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the militia of the state, granting the exemption claimed, was made in 
the exercise of the powers committed to the legislature to promote the 
interests of the state by such laws as seemed to them best calculated to 
obtain that end; from the very nature of it, a different policy might 
seem proper to a succeeding legislature, and the former law might be 
repealed. People v. Roper, 35 N. Y. 629. Porter, J.: “It is also true 
that for an adequate consideration, and in the exercise of its general 
authority, it may invite investments in a particular description of prop- 
erty for the benefit of the state, by stipulating for its exemption, in the 
hands of the holders, from assessment as a subject of general taxation. 
People v. Roper, 35 N. Y. 633, in which the cases in 16 How. and 3 
How. quoted by Davis, J., in 8 Wall. 4838, are referred to. 

Similar to this was a law offering to all persons and to corporations to 
be formed for the purpose, a bounty of ten cents for every bushel of salt 
manufactured in the state from water obtained by boring in the state, 
and an exemption from taxation of all property used in the manufacture. 
The law was subsequently modified, limiting its operation to persons 
engaged in the manufacture prior to August Ist, 1861, limiting the ex- 
emption to five years, and the amount of bounty money to one person 
to $5,000. The modification was held valid; the original act was not a 
contract by the state with persons engaged in the manufacture of salt; 
it was a law dictated by public policy and the general good, a bounty 
money, like the laws offering rewards for the killing of Draretive ani- 
mals; one that might be changed whenever the legislative body thought 
fit to change or modify its policy on the subject. Salt Co. v. Fast Sag- 
inaw, 13 Wall. 373.—[Am. Law Register. : 








The Presidential Question. 


What is the province of the senate and house when in joint assembly, 
as preseribed by the constitution, in reference to counting the electoral 
vote, and declaring the result of such count? Must the candidate abso- 
lutely have a majority of 369 votes? If the vote of Louisiana, South 
Carolina and Florida, or either of those states, is thrown out, has the 
house the constitutional right and power to elect a President? 

1. What is the province of the senate and house in counting and de- 
claring the result of the vote of the Electoral College? Art. XIL. Amend- 
ments to the constitution of the United States, inter alia, after providing 
how the electors shall vote and in what manner and to whom their vote 
shall be made known, says: “The president of the senate shall, in pres- 
ence of the senate and house of representatives, open all the certificates, 
and the votes shall then be counted; the person having the greatest 
number of votes for President shall be the President, if such number bea 
majority of the whole number of electors appointed,” etc. When the 
certificates were received, somebody had to open them ; that somebody 
might have been a committee of both houses, or some other power; the 
constitution has delegated the ~y to the president of the senate; he 
opens the certificates. When? At anytime? No! He is to open 
them in the presence of the senate and house, in jointassembly. If the 
constitution meant otherwise—if it meant or intended that the presi- 
dent of the senate might open them at any time, whether in the pres- 
ence of the senate or house or not—it was obviously absurd to say it 
‘‘ ghill’’ be done “in presence of the senate and house,” etc. Consti- 
tutions are not construed so as to involve absurdity. Thus we sce that 
the senate and house are to be present when the certificates are opened ; 
they are to witness the same. The president of the senate, it was in- 
tended, should not be alluwed to open the certificate in the privacy of 
his chamber, but where such opening could be surrounded by influence 
that would secure against fraud or force. How the certificates are 
opened, who is to count them, the constitution does not say. Its 
language is ‘and the votes shall then be counted.” A counting in- 
volves two things, viz.: a decision respecting the legality or illegality of 
the vote, and of the result of the vote that is legal and counted. It has 
been customary heretofore for the president of the senate to declare the 
result of the vote, but not to decide the question of legality or illegality 
regardless of the senate and house. The constitution says nothing, and if 
it intended anything, it intended what was most reasonable, which was 
that both houses should be present and have a voice in the counting, at 
least to the extent of protesting against the count of illegal votes, und, 
by a vote, of deciding the question of legality or illegality, and of 
throwing out, or rather ignoring, illegal, that is, what are no, votes. 
Any other doctrine would seem to involve a mockery of both houses, 
saying that they should be present and see the vote open and counted, 
and might see the grossest frauds or the greatest injustice practiced 
with respect to them, and be powerless to prevent or do aught against 
such a practice, something which C. J. Marshall’s and Story’s con- 
struction of the constitution hardly countenances. It would, therefore, 
seem that both houses in joint assembly have the right to decide the 
question of legality or illegality hence admissibility of the votes of the 
electoral college. 

2. Must the candidate absolutely have a majority of 369 votes? That 
is the whole number of votes of the Electoral College, if all are cast. 
The constitution pee article) says: “‘The person having the highest 
number of votes fur President, shall be President, if such number be a 
majority of the whole number of electors appointed.’”” Whenever a 
thing or act is spoken of, it means, of course, a legal thing or act; the 
constitution will hardly be considered to contemplate an illegal thing 
or act. Hence, when it speaks of “votes” and “electors,” it contem- 
plates egal votes and legal electors, and when it uses the words “‘ whole 
number of electors,” it means the whole number of legal electors. If 
there had been no election held in Louisiana, South Carolina or Florida, 
and certain individuals had arbitrarily invested themselves with the 





power of electors and, by collusion, had procured the governor to cer- 
tify them, (or had forged certificates, ete.,) there can hardly be a doubt 
that these are not such electors as are entitled to have their votes 
counted, or to have their lists recognized, and are not within the mean- 
ing of the constitution. Yet they are, in one sense, ‘‘ votes” and “ elec- 
tors.” They are not within the meaning of the constitution, because 
they are illegal. Nor, it would seem, is it material in what particular 
the illegality consists; whether it be an arbitrary usurpation or fraudu- 
lent certification, or fraud in the counting of one, or a thousand pre- 
tended, and false, votes? If the senate and Siees have the power to de- 
cide the question of legality and illegality, and throw out the votes of 
those states, then, it would appear, the whole number of electors con- 
templated by the constitution, is 369, less the number so thrown out; 
these would be the whole number of electors contemplated. Of this 
number, the above argument being valid, one of the candidates must re- 
ceive a majority, i. e., a majority of the whole number—as is illustrated 
by a precedent, viz., at the election in 1824, the lists of the electors 
showed votes, entitled to be counted, in number, 261. Of these, 131 was 
a majority. Jackson had 99, J. Q. Adams, 84; Wm. H. Crawford, 41; 
and H. Clay, 37. Nobody had a majority—that is, 131 votes. Jackson 
had a majority over each, but not of the whole number of votes entitled 
to be counted. The house selected from the three having the highest 
number of votes, Jackson, Adams and Crawford, and elected J. Q. 
Adams. It is submitted that the candidate need not necessarily have a 
majority of 369 votes, but simply a majority of such votes as shall not 
be thrown out as illegal. 

3. If the vote of the three states above mentioned, or either of them, 
is thrown out, has the house the constitutional right and power to elect 
a President ? 

We —_ again from the same article of the constitution (which con- 
tains all the law on the subject): ‘And if no person have such majority 
(i. e., majority of the whole number of legal electors, as above shown 
and illustrated), then from the persons having the highest numbers, not 
exceeding three, on the list of those voted for as President, the house of 
representatives shall choose immediately by ballot the President.” The 
list and lists spoken of are manifestly those of the electors transmitted 
to the president of the senate. These will show but two persons as can- 
didates for President (Mr. Cooper, it being generally supposed, not being 
represented in the Electoral College). If the vote counted is 369, one 
of these two persons must have the majority; if some of the votes are 
thrown out, then one must have a majority, unless there isa tie. There- 
fore, we suggest, the house will, in all probability, should the votes of 
the states mentioned (or either of them} be thrown out or go unrecog- 
nized, only have the power of electing a President in the event of a tie. 

This is simply a law view, consequently it is written for this JouRNAL. 
It is written free from partizan feelings, with the sincere wish to find a 

roper solution of the question involved ; the welfare of the people not 
eing somuch in what one or the other party claims, but in a dis- 
passionate and proper interpretation of the constitution. If it is preg- 
nant with error, we would be glad to have the same exposed. 
M. M. Coun. 

N. B,—Have the senate and house power to go behind certificates of 
the governors ? ‘ 

There can be no doubt thé senate and house have power to go behind 
certificates, etc., in the cases of senators and representatives elected ; so 
it would seem, where the certificates are given to two separate sets of 
electors, then why.not, in a matter of which they have cognizance, 
sepecting a federal office, where the governor has fraudulently, collu- 
sively and arbitrarily, without law or right, granted the certificates? And 
if in such cases, what, in principle, can it matter whether the fraud is in 
certification alone, or in the count of votes and certification? C. 








Recent Reports. 


Unirep States Supreme Court Reports, Vo. 92.—Cases Argued 
and Adjudged in the Eg Court of the United States. October 
Term, 1875. Reported by Wittiam T. Orro. Vol. Il. Boston: 
Little, Brown, & Company, 1876. 

This volume contains nearly one hundred cases, embracing eight 
hundred and twenty pages, including the index and table of cases. 
Two-thirds of the cases reported here have been published in the cur- 
rent volume of this journal. The reporter has reserved for the second 
volume of his series some of the most important judgments rendered 
at the term of the court of 1875, Among others, the enforcement act 
cases, the Illinois tax cases, and most of the cases relating to the validity 
of bonds issued by counties in aid of railways. We have nothing to 
add to what we have already said in reference to the first volume, as to 
the work of the reporter and publishers. The second volume is fully 
equal, in these respects, to the first. 

The following decisions contained in this volume have not appeared 
in our columns : 

In O' Brien v. Weld et al. W. & Co., having recovered judgment in a 
state court sued out an execution thereon, which was levied upon the 
property of the defendant. He was subsequently declared a bankrupt, 
and an injunction issued by the District Court of the United States 
restraining W. & Co. and the sheriff from disposing of that property. 
W. & Co. thereupon filed their petition in the latter court, praying 
that the injunction be so modified as to allow the sheriff to sell. An 
order was made, granting the prayer of the petition, prescribing the 
time and manner of the sale and directing that the proceeds should be 
brought into the district court. This order was served upon the sheriff, 
who, pursuant to authority, sold the property ande~aid the proceeds 
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into court. On this state of facts, it was held that the sheriff was not 
liable to W. & Co. for not paying the money to them upon their execu- 
tion. The syllabus in the case of Wills et al. v. Claflin et al. is as fol- 
lows: 1. By the statute of Illinois, the assignor of a promissory note 
is liable on his contract of assignment only in -case the ussignee has, by 
exercise of due diligence, obtained judgment against the maker, and a 
return of nulla bona, unless such suit would have been impracticable 
or unavailing. 2, Where the declaration avers that such suit would 
have been unavuiling, and the defendant takes issue thereon, the record 
of an adjudication in bankruptcy against the maker of the note before 
suit could have been brought thereon, is not only competent but con- 
clusive evidence for the plaintiff. 8. The non-averment of any special 
fact or reason why such suit would have been unavailing, renders the 
declaration bad on demurrer; but the effect is cured by verdict. In 
Town of Genoa v. Woodruff it is decided that the holder of a coupon is 
entitled to recover interest thereon from the time it fails due. 

In Neblett v. Macfarland, where a conveyance of a plantation had 
been obtained by fraud, and the only consideration alleged by the 
grantee was the cancellation of a certain bond executed by the grantor, 
and the court below set aside the deed and ordered that the bond, un- 
affected by any endorsement of credit or payment thereon, should be 
returned, and that it and the mortgage therewith given should have the 
same force and effect as if the conveyance had not been made and the 
bond had not been cancelled, the court holds that the decree was proper 
in not making the payment of the bond a condition precedent to the 
reconveyance of the plantation. Markey et al. v. Langley et al. holds 
that where mortgaged property is sold under a power, the absence of 
objection on the part of the mortgagor to the sale as made, cures any 
detect which rests therein, and gives it validity; that where the mort- 
gagecs are expressly authorized to sell for cash or on credit, they may 

o either or combine them in the sale; nor is a sale for part in cash and 
part on credit, under a poWer requiring it to be made for cash, invalid, 
if the departure from the terms of the power is beneficial to the mort- 
gagor. It is immaterial whether such arrangement for payment is 
made before or after the sale, This case also holds that where property, 
subject to mortgage and other liens, is sold by the first mortgagee, he 
becomes the trustee for the benefit of all concerned. If he regards the 
interest of others as well as his own, seeks to promote the common 
welfare, and keeps within the scope of his-authority, a court of equity 
will in no wise hold him responsible for mere errors of judgment, or 
results, however unfortunate, which he could not reasonably have an- 
ticipated. Carey et al. v. Brown decides that a person can not avail 
himself of a lien, the discharge of which has been fraudulently pre- 
vented by his own acts. In Smith et al. v. Vodges the court says that, 
in order to defeat a settlement by a husband upon his wife, it must be 
intended to defraud existing creditors, or creditors whose rights are 
expected shortly to supervene, or those whose rights may or do super- 
vene. 

In Carey et al. v. Brown the court holds that where a suit, brought 
by a trustee to recover trust-property, or to reduce it to possession, in 
no wise affects his relations with his cestuis que trust, it is unnecessary 
to make them parties, and where the want of parties does not appear 
on the face of the bill, the objection must be set up by plea or answer, 
and can not be made for the first time in this court. Baker et al. v. 
White decides that the judgment of a circuit court, reversing that of a 
district court and ordering a new trial, is not final; and this court has no 
jurisdiction to review it. In Brown v. Atwell, the court says that to 
give it jurisdiction over the judgment of a state court, it must appear 
that the decision of a federal question presented to that court was neces- 
sary to the determination of the cause, and that it was actually decided, 
or that, without deciding it, the judgment as rendered could not have 
been given. In Tyng v. Grinell, it is held that a special finding by the 
court upon issues of fact, where the parties or their attorneys have 
duly filed a stipulation waiving a jury, has the same effect as a verdict, 
and is not oe to review by this court, except as to the sufficiency of 
the facts found to support the judgment. In the same case it is said 
that the question whether an imported article is or is not known in 
commerce by the words or terms used in the act imposing the duty, is 
one of fact for the jury. In Kennard v. Louisiana, ex rel Morgan, a 
statute of Louisiana provided that, ‘in any case in which a person may 
have been appointed to the office of judge of any court of this state, and 
shall have been confirmed by the senate and commissioned thereto, . . . 
such commission shall be prima facie proof of the right of such person 
to immediately hold and exercise such office.” By another section it is 
provided that “if any person, being an incumbent of such office, shall 
refuse to vacate thé same, and turn the same over to the person so 
commissioned, he shall have the right to proceed by rude before the court 
competent jurisdiction, to have himself declared to be entitled to such 
office, and to be inducted therein. Such rule shall be taken contra- 
dictorily with such incumbent, and shall be made returnable within 
twenty-four hours, and shall be tried immediately without jury, and by 

reference over all matter or causes depending in such court; and the 
judgment thereon shall be signed the same day of rendition.” ‘The 
next section provided that an appeal, if taken, shall be applied for 
within one day after the rendition of the judgment, and be made return- 
able to the supreme court within two days, the appeal having prefer- 
ence over all other business in the court, and the judgment therein 
being final after the expiration of one day. In this case the court holds 
that the state, by proceedings under this act, which resulted in a judg- 
ment adverse to the title of the plaintiff in error to a certain judicial 
office, did not, through her judiciary, violate that clause of the four- 
teenth amendment to the constitution of the United States, which 
declares “nor a ae any state deprive any person of life, liberty, or 


f 





property, without due process of law.” Garsed v. Beall et al. wasa 
case involving only disputed questions of fact. 1t was heard in this 
court upon the pleadings, proofs and findings of the jury, in reference 
to the issues sent down to be tried. The court holds (1) that issues of 
this kind are properly directed, when such questions are involved in 
great doubt by conflicting or insufficient evidence; (2) that such find- 
ings are regarded as influential in an appellate court, but they are not 
conclusive. 

In adjusting and rs ag oe contested claims against it, growing 
out of a legitimate banking transaction, a national bank, say the court 
in First National Bank of Charlotte v. National Exchange Bank of Bal- 
timore, may pay a larger sum than would have been exacted in satisfac- 
tion of them, so as to thereby obtain a transfer of stocks of railroad and 
other corporations, in the honest belief, that by turning them into money 
under more favorable circumstances than then existed, a loss, which it 
would otherwise suffer from the transaction, might be averted or dimin- 
ished. So also, it may accept stocks in satisfaction of a doubtful debt, 
with a view to their subsequent sale or conversion into money, in order 
to make good or reduce an anticipated loss. Such transactions would 
not amount to dealing in stocks, and they come within the general scope 
of the powers committed to the board of directors and to officers and 
agents of a national bank. Subject to such restrictions as its charter and 
by-laws impose, they may do in this behalf whatever natural persons car 
do. In the same case the court holds that dealing in stocks by a nationai 
bank is not expressly prohibited, but such a prohibition is implied from 
the failure to grant the power. In this country, say the court in Oak- 
smith's Lessee v. Johnston, there can seldom be occasion to invoke the 
presumption of a grant from the government, except in cases of very 
ancient possessions running back to colonial days, as, since the com- 
mencement of the present century, a record has been preserved of all 
such grants, and of the various preliminary steps up to their issue; and 
provision is made by law for the introduction of copies when the orig- 
inals are lost. Tiis case was oné in ejectment for a lot in Washington 
city, both parties admitting that the original title was in the United 
States. The plaintiff relied principally upon evidence of title arising 
from uninterrupted and exclusive possession by his lessor, and the par- 
ties through whom he claimed, from 1828 to 1867. During the latter 
year the defendant entered. He traced title through a conveyance of 
the mayor of Washington, executed in October, 1866, in completion of 
a sale made under the act of Congress of March 2, 1822 (3 Stat. 691), 
and an ordinance of the city of the same year, creating a board of com- 
missioners to carry the act into effect, and direct the sales of lots. The 
act required the deeds executed to the purchasers by the mayor, to be 
recorded among the land records of the county of Washington within 
the time prescribed for the recording of conveyances of real estate. The 
ordinance provided that the board should keep regular minutes of their 
acts and proceedings, and Iny the same before the board of aldermen 
and common council_at the commencement of every session of the 
council. The records and minutes were not produced, nor proof of 
their contents offered by the plaintiff. The court held that no presump- 
tion could legitimately arise that any other deed of the demanded prem- 
ises was executed by the mayor, than the one put in evidence, and that 
the possession created no title upon which the plaintiff could recover. 

In United States v. Roach it is held that, prior to the abolitiow of 
slavery in Mississippi, a contract there made between a slave and his 
master, neither imposed obligations nor conferred rights upon either 
party. The court, in United States v. Ross, hold that it is incumbent 
upon a claimant, under the captured or abandoned property act, to es- 
tablish by sufficient proof that the property captured or abandoned 
came into the hands of a treasury agent; that it was sold; that the pro- 
ceeds of the sale were paid into the treasury of the United States; and 
that he was the owner of the property, and entitled to the proceeds 
thereof. In the same case the court say, that because the claimant’s 
property was captured and sent forward by a military officer, and there 
is an unclaimed fund in the treasury derived from sales of property of 
the same kind, a court is not authorized to conclude, as a matter of law, 
that the property was delivered by that officer to a treasury agent, that 
it was sold by the latter, and that the proceeds were covered into the 
treasury. The presumption that public officers have done their duty 
does not supply proof of independent and substantial facts. 

In Ives et al. v. Hamilton the court say that the description in a 
patent for an improvement is sufficient if a practical mechanic, ac- 
quainted with the construction of the old machine in which the im- 
provement is made, can, with the patent and diagram before him, adopt 
such improvement, and the essence of the improvement does not con- 
sist in the precise position in which any part is placed, but in a combi- 
nation of mechanical means for producing a certain result. 

In Otis et al.v. Cullum the city of Topeka, under authority of cer- 
tain acts of the legislature of Kansas, issued certain bonds, payable to a 
party named, or bearer. They became the property of a bank, which 

ut them upon the market, and disposed of them. The court having 

ecided that the legislature had no power to pass the acts, and that the 
bonds were void, the purchasers brought suit on the ground of failure 
of consideration, to recover the amount paid for them. It is held that 
as the bank gave no warranty, it can not be charged with a liability it 
did not assume. The vendor of such securities is liable ex delicto for 
bad faith, and ex contractu there is an implied warranty on his part that 
they belong to him, and are not forgeries. Where there is no express 
stipulation, there is no liability beyond this. 

n The City of Washington it is said that sailing rules and regulations 
prescribed by law furnish the paramount rule of decision whenever they 
are applicable, but when, in any case, a disputed question of navigation 
arises, in regard to which neither they, nor the rules of this court regu- 
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lating the practice in admiralty, have made provision, evidence of ex- 
perts, as to a general usage regulating the matter, is admissible. In The 


America it is held that where two vessels under steam, meeting end on, or | 
nearly end on, neglect, until it is too late to avoid a collision, to comply | 
with the rule requiring each to — her helm, it is not defence for either | 


to prove that she ported her helm before the collision actually occurred. 
The act of compliance must be reasonable; otherwise it is without sub- 
stantial merit. In the case before the court, as both vessels were in fault, 
it was ordered that the damages and costs in the courts below should be 
oe between them. In The Galatea it is held that where, in 
order to avoid a collision between two vessels, propelled by steam, one 
going with, and the other aguinst the tide, it it conceded that one should 
stop, it is the duty of the vessel proceeding against the tide to do so, as 
her movements can be controlled with less difficulty than those of the 
other vessel. In the Alabama and Game Cock it is held that where a 
collision occurs at sea, each vessel being in fault, and damage is tomy 
done to an innocent party, a decree should be rendered, notagainst bot 
vessels in salido, for the entire damage, interest and cost, but against 
each for a moiety thereof, so far as the stipulated value of each extends; 
and it should provide that any balance of such moiety, over and above 
such stipulated value of either vessel, or which the libellant shall be 
unable to collect or enforce, shall be paid by the other vessel, or her 
stipulators, to the extent of her stipulated value beyond the moiety due 
from her. 

In Cheatham v. United States et av. a party against whom an assess- 
ment was made in 1865 for an income tax, appealed therefrom to the 
commissioner of internal revenue, who, Oct. 7, 1867, set it aside, and 
ordered a new one, which was made March 15, 1868. The sum thereby 
assessed, with interest and penalty, was paid in installments. In a suit 
brought Jan. 15, 1869, to recover the money so puid, it is held that the 
party had no right of action, inasmuch as ke failed to sue within six 
months from the date of the decision of the commissioner on the ap- 

eal, and had then no appeal from the second assessment. * In Pace v. 

urgess the court holds that the acts of Congress of July 20, 1868 (15 
Stut. 157), and June 6, 1872 (17 Id. 254), so fur as they relate to snuff 
and tobacco intended for exportation, do not impose a tax or duty on 
exports within the meaning of that clause of the constitution which 
declares that ‘‘ no tax or duty shall be laid on articles exported from 
any state.” The stamp thereby required was a means devised for the 
prevention of fraud by separating and identifying the tobacco intended 
for exportation, thus relieving it from the taxation to which other 
tobacco was subjected. The proper fees accruing in the due admin- 
istration of the laws and regulations necessary for the protection of the 
government against imposition and frauds likely to be committed under 
the pretext of exportation, say the court, are, in no sense, a duty on 
exports. They are simply the compensation given for services properly 
rendered. Barney v. Watson et al. decides that the act of Feb. 26, 1845 
(5 Stat. 727), prescribing the time and manner of making protest to a 
collector of customs in cases therein mentioned, continued in force 
uhtil the passage of the act of June 30, 1864 (13 Id. 202). 


Recent Decisions in Wisconsin.* 


Practice—Appeal from Order Striking out Demurrer.—(Cot- 
treil v. Cramer et al. Opinion by Cole, J. 1. On an appeal from 
an order striking out a demurrer as frivolous, this court does not enquire 
whether the demurrer was well taken, but merely whether it should be 
held manifestly untenable upon a bare inspection of the pleadings, 
without argument or research. 2. The demurrer in this case held not 
frivolous. 


Practice—Appeal from Order—Respondent Interfering with 
Papers.—Everdell et al. v. The Sheb. § F. du L. Ry. Cv. Opinion by 
Cole, J. 1. On appeal from an order, the original papers used on the 
application for such order should be returned to this court, unless the trial 
court otherwisedirect. Tay. Stats. 1632, 35. 2. Where the respondent 
improperly interferred with the appeal papers, by causing them to be 
returned here before the expiration of the time allowed the appellant for 
that purpose by the statute, this court denies his notion to dismiss the ap- 
peal for failure to serve the printed case: and, it appearing that if the 
gene had taken the full time allowed him for making the return, 
the cause would not have gone upon the calendar of this term, it is 
ordered to be stricken therefrom. 


Action for Conversion of Policy of Insurance on Plaintiff’s 
Life—Measure of Damages.— Wheeler v. Pereless et al. Opinion 
by Lyon, J. 1. In an action for the conversion of a policy of insurance 
on plaintiff's life, assigned as security for a loan of money, where it 
appeared that defendants had in fact converted the policy (by sur- 
rendering it to the insurer and taking another policy in lieu thereof ), 
plaintiff was entitled to some damages, and it was error to nonsuit him 
on the ground that he had failed to bring into court the amount due on 
account of the loan. 2. What is the rule of damages in such cases, 
and what is the effect of a present offer by defendants to return the 
aay he and of plaintiff’s failure to pay into court the amount secured 

y the policy, are questions not here considered. 


Staying Proceedings—Practice.— Levy et al. v. Goldberg. Opin- 
ion by Lyon, J. 1. This court has an inherent power to stay proceed- 
ings in any matter appealed to it. 2. It is the general policy uf the law 





*For the advance notes of these decisions we are indebted to Hon. O. M. 
Conover, official reporter of this state. 








| to allow a defendant to stay proceedings under a decision of an inferior 
| tribunal against him, from which he has appealed, on his giving proper 
security ; and this applies as well to an appeal from an order refusing 
to vacate a judgment on default, as to an appeal from the judgment. 3. 
The circuit court having refused defendant a stay of proceedings in such 
| a case, this court on the appeal being perfected, grants him that relief, 
on condition that he file here a proper undertaking within twenty days, 
and pay the clerk’s fees on the motion, and the sheriff’s fees on the ex- 
ecution. 4. In such a case, the same undertaking should be given as 
the statute would require on appeal from the judgment, and plaintiffs 
have the same right to except to the sufficiency of the sureties. 


Construction of Statute as to Unlawful Railway Charges 
—Right of Defendant to Recover Back.—Séreeter et al. v. C. M. 
§ St. Paul Railway Co. Opinion by Cole, J. 1. While ch. 273 of 
1874 was in force, defendant, a railway company of this state, received 
plaintitf’s goods from another company of this state, paying as back 
| charges thereon a greater sum than such other company could lawfully 
charge, and on delivery of the goods to plaintiffs, collected from them 
the amount of such back charges, together with illegal charges for car- 
riage upon its own road. Held, that plaintiffs can recover from defend- 
ant only three times the excess in its charges for carriage on its own 
road, and not for the excess in the charges of the other company. 
Ackerly v. C. M. & St. P. R’y. Co., 36 Wis. 252, distinguished. 2. The 
fact that shippers or consignees of goods, under the act of 1874, paid 
unlawful railway charges thereon with full knowledge of the facts, and 
without protest, will not prevent a recovery. 3. Where the complaint 
was for three times the amount of the aggregate of overcharges upon 
numerous different articles, and a bill of particulars was annexed, it was 
too late after judgment to object for the first time to the form of plead- 
ing, even if it was defective. 


Remedy of Stockholder against Board for Refusal to Issue 
his Share.— Dousman v. Wis. § Lake Sup. M. § S. Co. Opinion by 
Ryan, C. J. 1. Where the board of directors of a corporation, in issu- 
ing new stock to the shareholders generally, refuse to issue to a particu- 
lar stockholder his due proportion thereof, he may compel its issue to 
him by suit in equity against the corporation (at least as long as there 
is sufficient stock remaining undisposed of); though he might probably 
have maintained an action at law against it for damages. 2. If there 
are other shareholders in like condition with the plaintiff in such a case, 
their right and his are several, and he has no right to represent them. 
3. Where the complaint in such a case alleged that the new issue of 
stock had been actually made, and prayed for a corresponding issue to 
the plaintiff, and the proof was that only a very small amount had been 
issued, the judgment, instead of following the prayer, restrains the cor- 
poration from issuing any more of the new stock, unless it shall issue a 
proportionate amount to the plaintiff. There being no bill of excep- 
tions, and it not appearing that any injustice is done defendant by the 
form of the judgment, it is affirmed. 


Bond to Pay Judgment—Action Thereon—Variances—Es- 
toppel.—Mann et al. v. The Aitna Ins. Co. 1. Where. the complaint 
stated a cause of action to recover from defendant the amount paid it 
by plaintiffs on a judgment against a third party, which plaintiffs by the 
alleged terms of their bonds to such party, were bound to pay, but 
which was afterwards reversed (38 Wis. 107, 114), no variance in the 
proof as to the form of such bonds, would affect plaintiifs’ right to re- 
cover, unless it showed that they were not in fact under obligation to 
yay such judgment. 2. A firm in whose name bonds have been executed 
y one member thereof, may treat them as valid obligations (as in this 
case by paying a subsequent judgment which the terms of the instru- 
ment bind it to pay); and if it has received the consideration for which 
the bonds were given, it will not be heard to deny their validity. 3. The 
fact that the bonds in question for the payment of any judgment that 
might be rendered against the firm of A., 8. & Co., were not found 
when put in evidence, to run to that firm as alleged in the complaint, 
but ran severally to different members of the firm, does not constitute a 
material variance, nor one by which defendant could be injured. 


Charitable Trusts—Statute Relating Thereto—Judgment of 
Probate Court—Notice.— Ruth et al. v. Oberbrunner et al. Opinion 
by Cole, J. 1. Section 1, ch. 84, R. 8., abolishes a// trusts, including 
those for charitable purposes, except such as are specifically authorized 
by that chapter. 2. A devise of land to A and B, “to hold the same in 
trust for the use and benefit of the order of St. Dominican and St. 
Catharine’s Female Academy—and for no other purpose—which is lo- 
cated in the city of Racine, in the state of Wisconsin,” can not be sus- 
tained under subdivision 5, section 11 of said chapter; because the trust 
is not ‘fully expressed and clearly defined upon the face of the instru- 
ment.” 38. The trust, being a purely passive one, is not authorized by 
the other provisions of said chapter. 4. If, when the will took effect, 
the order of St. Dominican and St. Cathorine’s Female Academy had 
been incorporated, and empowered to tuke and hold the legal estate in 
said lands, such legal estate would have vested in them under the statute. 
But neither of them having been incorporated at that time, nor until 
after the commencement of this action by the testator’s heirs to recover 
the land, the devise was void, and the title descended to the heirs. 5. 
The devise is not express/y in trust for a charitable use; and the cestuis 
que trust being mere voluntary associations, with power to change the 
objects of their existence, gure, whether there is any implied limita- 
tion of the trust to purposes of charity. 6. As the trusts authorized 
by said subdivision 5, are limited as to time, gue~* whether they are 
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designed to include trusts for charitable uses. 7. Whether, wherea de- | telegram to B., he repudiated plaintiff’s act in chartering the ves- 


vise in trust is otherwise good under the statute, an unincorporated as- | 
sociation can take as beneficiary, is not here considered. 8. The order 


or judgment of a probate court of this state, distributing and assigning 
the estate of a decedent, is no bar to a subsequent action to recover 
from the assignee land so assigned, brought by one who had no notice, 
actual or constructive, of the application for such order. Bresee v. 
Stiles, 22 Wis. 120, as to this point, re-affirmed. And the mere giving 
of the statutory notice of the application for the probate of the will, is 
not sufficient to render the judgment of the distribution a bar against 
the heir who was not before the court, and had no other notice of the 
proceeding. 9. Whether such a judgment, regularly made, is conclu- 
sive upon parties who had due notice of the proceeding, is not here de- 
termined. Ryan, C. J., having been of counsel, took no part in the 
decision of this cause. 


Administration — Note Given Prior to—Remedies against 
Person Wrongfully Converting Note — Pleading. — Ka lckhoff, 
Adm’z v. Zoehrlaut, imp. Opinion by Ryan, C. J. 1. Where plaintiff 
before obtaining letters of administration upon an estate, loaned money 
of the estate, taking a note therefor, the note, after the issue of such let- 
ters to her, enured to the benefit of the estate at her election; and suit 
brought upon it by her as administratrix is evidence of herelection. 2. 
If one in possession (lawfully or wrongfully) of a note belonging to an- 
other, whether made by himself or a stranger, converts it wrongfully, 
the owner may sue ez contractu upon the note, proving it by parol in 
default of its production on his p eae at the trial or assessment of 
damages, or may sue ez delicto for its conversion; and in the latter case, 
satisfaction of the judgment against the defendant will operate as pay- 
ment of the note, if made by defendant, and if by a third person, vest 
in him the title. 8. A complaint which sufficientiy avers the wrongful 
conversion in an action therefor, but fails to show definitely whether de- 
fendant’s possession at the time of such conversion, was lawful or fraud- 
ulent, is not bad on demurrer for that reason, though the court on mo- 
tion, might order it'made more definite and certain. 


Statute Requiring Judgments to be Docketed—Liens—Cler- 
ical Brrors—Recording.— Hesse v. Mann et al.,imp. Opinion by 
Ryan, C. J. 1. Where provisions of statute which require the clerk of 
the court, at the time of filing judgment rolls, to docket the judgments 
alphabetically, are substantially complied with (so as to furnish persons 
interested with convenient means of ascertaining, from the book of 
docket entries, existing liens by judgment, their date and amount), im- 
material inaccuracies of the clerk in making such entries, will not defeat 
the lien of the judgment. Sexton v. Rhames, 13 Wis. 99; Lathrop v. 
Snyder, 17 Id. 110. 2. Where, on the filing of a judgment roll, the as 
inadvertently docketed the judgment in a book which had been disused 
for sometime, so that the entry preceded several judgments previously 
docketed in the book then in actual use, the entries being otherwise cor- 
rectly made ; Held, that the judgment became a lien on the debtor’s 
land. 8. A valid register of a deed or docket entry of a judgment, op- 
erates as a constructive notice of every fact of which it would furnish 
actual notice to one duly examining the record. 4. As toone who, after 
the judgment was docketed as described, took a mortgage of the debtor’s 
land without actual notice of the judgment, such docket entry was con- 
structive notice, the same being made among judgments docketed within 
ten years before such roe ee and being sufficient to give him actual 
notice upon proper search. 5. The fact that the mortgagee relied upon 
an abstract of title, in which the judgment did not appear, and that the 
failure to insert it therein may have arisen in part from its being dock- 
eted in the manner described, can not destroy the effect of the record as 
constructive notice. 6, The effect of a total failure of the clerk to docket 
a judgment, or of his making the proper entries among judgments dock- 
eted ten years before, not decided. 


Person Assuming to Act as Agent of Another—Ratification 
—Bvidence—Admission—Value of such Evidence.—Saveland v. 
Green. Opinion by Lyon J. 1. Where a person assumes in good faith, but 
without authority in fact, to act as agent for another, the latter, on being 
fully informed of the act, must disaffirm it within reasonable time (at least 
where his silence would prejudice innocent parties), or he will be held 
to have ratified it. 2. Thus, where plaintiff received from B., a vessel 
broker in defendant’s place of residence, an order to charter at certain 
rates a vessel belonging to defendant, and did charter the vessel accord- 
ingly, and the fact to B., who communicated it to defend- 
ant, and the r did not disaffim the contract either to B. or to plaintiff, 
the jury might find that he had ratified it. 3. The party who sends an 
order by telegraph makes the telegraph company his agent for its trans- 
mission and delivery, and is bound by the message as delivered ; and 
where | rights of the receiver, founded upon such order, are in 
question, he is entitled to a in evidence the message actually received, 
as the original. 4. Defendant employed C. to charter his vessel to carry 
wheat from Milwaukee to Buffalo, on condition that a cargo of coal for 
Milwaukee could be procured for her at Buffalo. C. employed B., a 
vessel broker at Buffalo, to aid him, and the latter telegraphed to 
plaintiff at Milwaukee, to charter the vessel to carry the wheat at 
the specified rate without condition. Held, that B. became defendant’s 
lawful ans to charter the vessel and his order to plaintiff being 
within the general scope of his authority as such agent, was binding 
on defendant. 5. If defendant, with knowledge of B.’s telegram to 
plaintiff, ratified the plaintiff’s act, he must also be held to have 
aatified B.’s act in sending such order, and he thereby became bound 
by the order as delivered. 6. Evidence was inadmissible for the 
plaintiff to show that in conversation with C., after hearing plaintiff's 





sel. 7. The deliberate admission of a party against his own interest, 
if satisfactorily proved, is not necessarily feebie evidence, without cor- 
roboration. 8. The weight to be given to evidence of such admissions 
is for the jury; and though the court may properly instruct them that 
evidence of that kind is to be received with great caution, yet there 
would be no error in refusing to charge that in every case such evidence 
would “ be very feeble unless fully corroborated.” 9. Proceedings be- 
fore the board of arbitrators of a chamber of commerce of which 
plaintiff was a member, and the award of damages made by such board 
against plaintiff for failure to furnish defendant’s vessel as he had con- 
tracted (with proof that plaintiff had paid such award), were not admis- 
sible in evidence to show defendant liable to plaintiff for the amount so 
awarded without proof of notice to defendant of such proceedings, or 
of any fact connecting him therewith. Whether such an award is ever 
admissible against a third party, is not here decided. 10. The improper 
admission of evidence as to the measure of damages is not material 
error, where, upon other and legitimate evidence received, the court 
might properly have directed the jury to find the verdict actually 
rendered. 





Notes of Recent Decisions. 


Certificate of Bank Stock — Transferability—Negligence— 
Bona Fide Purchaser.— Moodie v. Seventh Nat. Bk. et al. Pennsyl- 
vania Common Pleas, 3 Weekly Notes, 119. A, being owner of bank 
stock, suffered the certificate, with a blank assignment attached, to re- 
main in the hands of B, his business servant, who fraudulently sold the 
same to C, who paid a portion of the purchase-money in cash, and a 
portion by cancelling a prior indebtedness of B, tohim. A having no- 
tified the bank not to transfer the stock to C, the latter filed a bill to 
compel its transfer. Held, that A’s conduct was such negligence as to 
estop him from reclaiming the stock from a bona fide purchaser for 
value, and that C wus such a holder to the extent of the cash paid by 
him to B; aliter as to the indebtedness cancelled. 


Railroad Company—Duty of, to Stop Train to Prevent Acci- 
dent.— Penn. R. R. v. Morgan. Supreme Court of Penn. 3 Weekly Notes, 
137. A failure to stop a train, when a child is seen on the track in front 
thereof, is not necessarily and in all cases negligence on the part of the 
railway employees. here a child, on the track in front of an ap- 
proaching train, evidently saw its danger in time to escape, and attempted 
to run off the track. eld, that the engineer had a right to presume 
that it would succeed, and to run his train accordingly. Held, further, 
that where the child, in such case, was prevented il escaping by an 
unavoidable accident, occurring too late for the engineer to step his 
train, the railroad company was not responsible for running over it, 
Bannon v. B. & O. R. Re Co. 24 Md. 108; P. & R. R. Co. v. Spearen, 
11 Wr. 304; Pierce on American R. R. Law, 280; Chic. Qu. & Bur. R. 
R. Co. v. Stumps, 55 Il. 367. . 


Stevedores’ Wages Liens in Admiralty. — McCartey v. Sch. 
Senator. United States District Court, Northern District of Ohio, 8 
Chicago Leg. News. Opinion by Swing, J. Stevedores have a lien on 
a vessel for their services, which may be enforced in admiralty. ‘The 
libellant in this case having been employed by the master of the vessel 
to unload the cargo, and the contract being one within the scope of his 
authority as such master, it would seem that the service would come 
within the rule referred to by Judge Emmons in the Williams, 1 Brown, 
208, in which he quotes and adopts the language of Judge Ware in the 
Parago: ‘Every contract of the master within the scope of his author- 
ity binds the vessel, and gives the creditor a lien for his security.’ In 
the same case Judge Emmons also says: ‘ All maritime contracts made 
within the scope of the master’s authority do, per se, hypothecate the 
ship.’ I am aware that there are decisions —— to the right to pro- 
ceed in rem for this class of service, but they do not seem to be founded 
on sound principles, and I do not feel it to be my duty to follow them. 
There certainly does not seem to be any difference in principle between 
that service and those performed by the sailor, the lighterman, the man 
who sets the rigging, who scrapes the bottom or paints the side of the 
vessel, or him who furnishes supplies, or tows the vessel in or out of 
port. They are all necessary to the general business of transportation 
of the cargo, and contribute to the reward of capital employed in mari- 
time service, and alike should be regarded as maritime service, and fur- 
nish a remedy against the vessel.” 


Nuncupative Will—at Common Law—Under the Statute— 
Last Sickness, Meaning of—Undue Influence—What a Suffi- 
cient Declaration.— Harrington et al. v. Stees etal. Supreme Court 
of Illinois, 8 Chicago Leg. News, 74. Opinion by Dickey, J. 1. At 
common law, it was not essential to the validity of a nuncupative 
will that the testator should have been ill at all. The statute is, in 
this regard, a limitation of the common law powers. 2. The words, 
‘in the time of his last sickness,’’ had no technical signification at 
the time of the passage of the statute, and are to be taken in their 
ordinary signification. 3. The words, “in the time of his last sick- 
ness,’ are not to be construed to mean in extremis. If a person, in 
the sickness of which he subsequently dies, impressed with the proba- 
bility of approaching death, deliberately makes his will in con- 
formit; to the statute, it will not be invalid because, in point of fact, 
he time and opportunity to reduce it to writing. 4. It was not im- 
pra r conduct, or undue influence, to call the attention of the testator 

the necessity of his taking action at once, if he had any arrangements 





c 
‘“ @ 








i ne) Mi i a a Ml oS 





December 22, 1876.] 


CENTRAL LAW JOURNAL. 825 





he wished to make as to his temporal affairs. 5. The statute requires 
that the testator shall, at the time he declares his will, ‘‘ desire the per- 
sons present, or some of them, to bear witness that such words are his 
will, or words to that effect.” The last phrase of this statute was 
intended to do away with all formal objections as to the mode of man- 
ifesting a desire that the persons should be witnesses. That desire is as 
unequivocally manifested by the response, ‘‘ Yes,” to a direct question, 
as if the testator had declared his wish never so formally. 


Power of County Court to Change Assessment.—Youny ét 
al. v. Walker, Nash. L. & E. Rep., Dec. 20. Opinion by McFarland, J. 
The county court has power, as a revising court, to change an assess- 
ment, and the mecting of the assessors for this purpose is not required. 

Statute of Limitation—New Promise.—Allison v. Bradford. 
Supreme Court of Tennessee. Nash. L. & E. Rep., Dec. 20. Opinion 
by McFarland, J. To take a debt out of the statute, the promise to 
pay should be positive and unconditional; or if conditional, the condi- 
tion must appear to haye been performed; but a direct and unqualified 
acknowledgment of a previous subsisting debt which the party is will- 
ing to pay will be sufficient. 

Records and Judicial Proceedings of another State—Stat- 
ute of Limitations of the Forum must Govern.—McArthur v. 
Goddin. Court of Appeals of Kentucky. 15 Am. Law Reg. 672. 
Opinion by Pryor, J. 1. The full faith and credit required to be given 
to records of judicial proceedings in another state means that such 
records shall have the same effect as records of home proceedings of 
like nature. In actions on such records, Statute of Limitation of the 
state where the actions are brought must govern. That statute is a plea 
to the remedy, and therefore.to be governed by the lex fori. 2. The 
statute of Kentucky bars any further proceeding on a judgment after 
fifteen years from the last execution thereon. n action in Kentucky 
can not be maintained on an Ohio judgment, upon which no execution 
had issued for more than fifteen years. Nor does it make any difference 
that within fifteen years the Ohio judgment has been revived in that 
state. Such revivor is simply restoration of a lien, not a new judg- 
ment, Citing Rogers v. Coleman, Hardin, 415; Bennett v. Devlin, 17 
B. Mon. 398; Graves v. Graves, 2 Bibb. 207; Lockhart v. Gieger, 2 
Bush, 231; McEimoyle v. Cohen, 13 Pet.; Norton v, Beaver, 5 Ohio, 
178. 


Damage Caused by Railroad Running Through Property— 
Mode of Estimating Damage—Power of City Council.—C. B. 
{2 R. R. v. McGinnes. Supreme Court of Illinois, 8 Chicago Leg. 
ews, 86. Opinion by Sheldon, J. 1. The railroad company, with the 
ermission of the city council of Ottawa, constructed a railroad along 
Walker street, on which street the plaintiff below had a lot, which abut- 
ted on said Walker street. In order to cross the Illinois river the track 
was erected on trestle work. The fee of the street was never in the 
plaintiff. 2. Where, by the charter of a city, its local authorities are 
vested with exclusive control over the streets, these authorities grant 
permission to lay down railway tracks along a street, the owners or 
occupants of property fronting on such street can not enjoin the layin 
of such tracks, nor be allowed any damages or compensation for suc 
use of astreet. 8. The court below allowed evidence to be given of 
what would have been the value of the property and its rental value 
without the railroad, and what it was with the railroad; that this was 
adopting an erroneous rule of damages, and this is said without refer- 
ence to the question of the bearing of the provision of the constitution 
of 1870, that “‘ private property shall not be taken or damaged for 
ublic use without just compensation,” upon a railroad constructed 
fore the adoption of the constitution. 4. In respect to railroads con- 
structed since the adoption of the constitution of 1870, while it was 
held that there was a right of recovery against a railway oe for a 
direct physical injury done to adjacent property by throwing smoke and 
cinders upon it, it was said there were various annoyances and incon- 
veniences arising from a railroad which would cause damage to property, 
for which there would be no remedy. 5. For any damage on account 
of trestle work in this cause there was no remedy. 6. To estimate the 
damages, as the difference between the value of the property without 
the railroad and with the railroad, would be to allow a recovery for 
damage to the property from all causes whatsoever by reason of the 
railroad, and so of the rental value in such respect, that if there was 
any liability in respect of the dust, smoke and cinders, the enquiry 
should have been confined to the question of what material damage, if 
any, was done to the property by the throwing of dust, smoke and 
cinders upon it. 


Patent to Mining Claim—Who entitled to—Pre-emption— 
Defences in Abatement and on Merits — Estoppels —Judg- 
ment—Limitations.—The Four Hundred and Twenty Mining Co. 
v. Bulion Mining Co. United States Circuit Court, District of Nevada. 
12 Pac. L. R. 113. Opinion by Sawyer, J. 1. Under the act of Con- 
gress of 1866 (14 Stat. 251) the right to purchase a mining claim to a 

old or silver bearing lode, and to receive a patent therefor from the 
Tnited States, was granted to the person, or association of persons, who, 
in pursuance of the laws of the state or territory, and the mining cus- 
toms, rules and regulations of the place embracing the location, recog- 
nized and enforced by the courts, is the owner, and entitled to the 
possession, as against everybody except tne Unite | States. 2. The right 
given is simply a right of purchase, and is in the nature of a pre-emp- 
tion right, founded upon like principles as the pre-emption laws; and 
not a right similar or analogous to that of a grantee er an inchoate 
or imperfect Mexican grant. 3. Under the statute evada, author- 
izing the defendant to set up in his answer as many defences as he has, 





if an answer contains a defence, which only goes to defeat the present 
action, and other defences on the merits, and the issue as to both are in 
fact found for the defendant, but the judgment is apparently entered 
for defendant upon the findingjupon the merits, the matter upon the 
merits will be res adjudicata, and the parties will be estopped from 
further litigating the merits even though the issue upon the matter of 
abatement is also found in favor of defendant, and the judgment might 
have been rested on that issue. 4. In such case, where all the issues are 
in fact specially found in fuvor of the defendant, and judgment entered 
thereon gererally, without any provision that it shall be without preju- 
dice, or without any other limitation or restriction, the estoppel will 
extend to every matter of fact in issue, and in fact found by the court 
in favor of the defendant. 5. Where the statute authorizes the defend- 
ant to set up in the same answer as many defences as he has, and 
several defences are set up, it is competent for the court to determine 
them all, without reference to the character of the different defences, 
and where all are in fact determined, the determination as to all will be 
conclusive between the parties. 6. When the findings and judgment 
in a given case are conclusive on both parties if conclusive on one, the 
estoppel is mutual within the meaning of the rule requiring estoppels 
to be mutual. 7. Where a judgment is broader in its scope, and 
more advantageous to a party, than he is entitled to have, it will be re- 
versed or modified, although upon the record it appears to be technically 
correct. 8. A judgment which would operate as an estoppel upon 
points that manifestly ought not to be concluded, will be reversed, al- 
though there is no technical error shown by the record. 9. A new trial 
may be granted under the practice in Nevada upon some issues without 
disturbing the findings upon other issues, and in such cases the judg- 
ment would not necessarily be reversed if the remaining findings not 
vacated are sufficient to sustain the judgment. The judgment in such 
case may be reversed, modified or affirmed, as justice may require; but 
there would be no estoppel as to the matter embraced ‘in the finding 
vacated. 10. The statute of limitations of Nevada relating to mining 
claims constitutes a part of the local laws by which the rights of parties 
are to be determined for the purpose of ascertaining who is entitled to 
purchase a part of a mineral lode under the act of July 26, 1866. 11. 
A parol partition executed by the parties taking actual exclusive posses- 
sion of the portions respectively assigned to them, in pursuance of the 
agreement to partition, which possession and partition are acquiesced in 
by the parties, is valid; and upon such a partition the parties cease to be 
tenants incommon. 12. One tenant incommon may oust his co-tenant, 
and claim adversely, thereby setting the statute of limitations in motion, 
and from the time of such actual ouster and adverse possession, they 
deal at arm’s length, and there is no longer any relation of trust or con- 
fidence between them. 13. Adverse possession for the time limited by 
statutes of limitations not only bars the remedy, but extinguishes the 
right and vests a perfect title“in the adverse holder. 14. A title ac- 
quired under a statute of limitations will be quieted in the adverse 
holder of a bill in equity filed for that purpose, even against the holder 
of the paper title barred. 


State Court can uot Enforce a Maritime Lien.— Weston v. 
Morse et al. Supreme Court of Wisconsin, 8 Chicago Leg. News, 75. 
Opinion by Ryan, C. J. 1. Although a state court may create a mari- 
time lien, it can not confer power on its courts to enforce such liens in a 
proceeding in rem against such vessel. 2. If a statute had authorized a 
proceeding by attachment against the owner of the vessel and the ves- 
sel by name, for the debt of the owner of whatever nature, the court 
would probably have been disposed to hold it in the nature of a com- 
mon law remedy, and within the jurisdiction of the courts of the state. 
“It is too late, while the Supreme Court of the United States abides by 
its present rule of decision, to question the authority of state law, to 
give certain maritime liens on domestic ships in home ports. _It is also 
too late to doubt the exclusive jurisdiction of federal courts to enforce 
such liens in rem. The Moses Taylor, 4 Wall. 411; The Belfast, 7 
Wall. 624; The Eagle, 8 Wall.15; The Lattawana, 21 Wall. 558. How 
the exclusive jurisdiction of the federal courts to administer is reconcil- 
able with the authority of state law tu create maritime liens, is a ques- 
tion with which state courts have no concern, and which seems to trouble 
the federal courts not a little. It is enough for us that their jurisdiction 
over the subject is exclusive. There is perhaps no doubt that section 1 
of chapter 154 of 1871 gives a maritime lien, independent of the pro- 
ceeding which the subsequent sections authorize, and of the jurisdiction 
to entertain it which those sections undertake to confer. But the ques- 
tion for us to determine is, whether the proceeding is a suit in rem, and 
the jurisdiction in the nature of admiralty jurisdiction. If such be the 
character of the proceeding and jurisdiction, the statute of 1871 is open 
to the same objection as chapter 184 of 1869, and is inoperative to con- 
fer jurisdiction on the courts of the state. Campbell v. Sherman, 
35 Wis. 103. If the statute before us had authorized a proceeding by 
attachment against the owner of a vessel and the vessel by name, for the 
debt of the owner of whatever nature, we should have probably been 
disposed to hold it in the nature of a common law monte m4 within the 
jurisdiction of the courts of the state. But that is not the proceeding 
which the statute authorizes. It applies to liabilities incurred by the 
master, owner, agent, or consignee of a vessel; and authorizes an at- 
tachment against the person incurring the liability, and the vessel by 
name, and judgment and execution against the vessel by name, whether 
the defendant be master, owner, agent or consignee. If the demand 
sued on is found not to be a lien upon the vessel, still a personal judg- 
ment is authorized against the defendant. This appears to be a mixed 
preceeding in personam against the master, owner, agent or consignee, 
and inrem against the vessel. The liability of the vessel is to be deter- 








826 


CENTRAL LAW JOURNAL. 





[Vol. 3, No. 51. 





mined against himself, whatever may be the particular relation to it of 
the personal defendant, so that there may be judgment of sale against 
it for the lien in a proceeding to which the owner is not a party. It is 
not against the interest of the defendant in the vessel that judgment is 
to go, but against the vessel itself, whoever may be the owner, and 
whether or not a party. So far as it relates to the vessel, we take this 
to be strictly a proceeding in xem; none the less so because it is joined 
with a proceeding in personam against the person contracting the debt 
for it. This appears by the whole object and scope of the statute, which 
is to create and enforce maritime liens on “ak for debts due upon 
maritime contracts. Such a proceeding must necessarily be in rem, and 
the jurisdiction to entertain it is essentially a jurisdiction in admiralty. 
It-is true that the statute provides that the owner or other person hav- 
ing interest in the vessel, not made a defendant, shall, upon his applica- 
tion be admitted to defend. That is probably the general rule in courts 
of admiralty; and the mere right of the owner to make himself a party 
does not vary the character of the proceeding in rem, which may be 
taken without making him a party, which may proceed upon a Jien on 
his vessel, to which he may be personally a stranger. The proceeding 
authorized by the statute appears to us to be very plainly -within 
the rule of the Supreme Court of the United States, in The Moses 
Taylor, supra, and The Hive v. Trevor, 4 Wall. 555. And in sub- 
mission to those and similar cases in that court, and folowing Camp- 
bell v. Sherman, supra, in this court, we feel compelled to hold that the 
the statute in question can confer no jurisdiction on the courts of the 
state to entertain the proceeding which it authorizes. 





* Notes of Recent English Decisions. 
Sale to Company— Misrepresentation in Prospectus —Ap- 
proval of Contract by Directors Nominated by and Receiving 
Qualification from Vendors to Company.- New Sombrero Phosphate 
Co. v. Erlanger et al. High Court, Chancery Division, 25 W. R. 16. E. 
arid others purchased an island for £55,000, which they shortly afterwards 
sold for £110,000 to a company promoted by themselves. The pros- 
pectus contained statements as to the value of the island which were not 
true, but their untruth might have been ascertained by an examination 
of documents therein referred to. The prospectus also contained a 
statement that a provisional contract for the purchase of the island had 
been entered into by the directors; the fact being, that of the five direc- 
tors named in the prospectus, three only were present at the meeting at 
which the contract was approved, and of those three one only was in a 
position to exercise an independent judgment, the other two being agents 
or creatures of the vendors. The company was not advised upon the 
purchase by any independent solicitor, the same solicitor acting for the 
vendors and the company. Upon a bill being filed by the company to 
set aside the contract and obtain re-payment of the purchase-money, 
or, in the alternative, to obtain the re-payment of £45,000, the differ- 
ence between the price at which the vendors bought the island, and that 
at which they sold it to the company. Held, that the subsequent form- 
ation by the vendors of the purchasing company, did not constitute 
them trustees or agents for the company, and that they were at liberty 
to sell to the company at as high a price as they could get the company 
to give ; and Held, also, that the misrepresentations in the prospectus 
as to the value of the island, were not such as to justify the setting aside 
of the contract after completion, and that the statement that the provis- 
ional contract for its purchase had been entered into by the directors, 
meant that it had obtained the formal approval of a quorum, and not 
that all the directors had approved of it. The following cases wére 
cited: Fawcett v. Whitehouse, 1 Russ. & My). 182 ; Hickens v. Con- 
ve, cited in a note to Fawcett v. Whitehouse; Beck v. Kantorowicz, 
K. & J. 230; Great Luxembourg Railway Company v. Sir W. Mag- 
nay, 23 Beav. 646, 6 W. R. Ch. Dig. 52; Bank of London v. Tyrrell. 10 
WR. 359, 10 H. L. C. 26; Grover’s Case, 23 W. R. 608, L. R. 20 Eq. 
114, on appeal, 24 W. R. 36, L. R. 1 Ch. D. 182; Kimber v. Barber, 2 
W. R. 65, L. R. 8 Ch. 56; Thames Haven Company v. Rose, 4 Man. & 
Gr. 552; Foss v. Harbottle, 2 Hare, 461; Kirk v. Bell, 16 Q. B. 290; 
Howard's Case, L. R. 1 Ch. 561; Phosphate Sewage Company v. Hart- 
mont, 24 W. R. 530; Hichens v. Congreve, 1 R. & M. 150. 


Suit for Nullity of Marriage — Impotence — Unreasonable 
Delay.—R. (falsely called W.)v. W. High Court, P. D. & A. Div. 
25 W.R. 25. The parties were married in 1849, and cohabited for a 
year and nine months, when they quarreled and separated. After nine 
years’ separation they again cohabited for five years and 4 half, when 
the wi‘e left her husband on account (as she alleged) of his ill-treatment 
and other reasons, and no further cohabitation took place. In 1875 the 
wife (being then in her forty-eighth year) instituted a suit for nullity of 
marriage on the ground of her husband’s impotence. The medical evi- 
dence proved that the husband was incurably impotent, and that the 
oe virgo intacta. Held, that-the petitioner was not entitled to 
relief. 


Legal News and Notes. 


—A Jusricre’s Docxer.—The amusing anecdotes of illiterate con- 
stables and justices at the west, which the am, ee give us, are not often 
excelled by the following specimen from the docket of a Dutch justice 
once produced in evidence in the supreme court of this state. The 
action was ejectment by a purchaser at an execution sale. The plaintiff 

roduced the original transcript of the judgment on which the sale was 
faa, held in the clerk’s office, and offered to read it in evidence, which 
was objected to ~< -the ground that it was not written in the English 
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language, and in fair, legible characters as required by statute; the ob- 
jection was overruled and the transcript read. It was thus (The re- 
porter of course could not reproduce the eccentricities of hand- 
writing) : 

**Samuel Cooper v. fretrick Browner, this 25 day of November, 1824. Sum- 
mons redurued bersonal served in a plea of fifty dullous and issue 
gind and the parties was rety for triel and wittness swearn and gudgmand fur 
the plaintiff on a former gudgmand fur twenty-six dullous and twenty-six 
cents. Damiges $26.26, corst of suit 72 $26.98. I hereby sartify that the apove 
copy is a correckt and true copy of my pook.’’ 

Nelson, J., overruled the objection, saying, ‘‘ The transcript is written 
in bad English and probably worse Dutch, and so far is liable to the 
criticisms made upon it, but the essential parts of it are sufficiently in- 
telligible to answer all legal purposes.” Jackson v. Browner, 7 Wend. 
887.—[Daily Register (N. Y.) 


—Srate or Lecat Busryess ry EnGLtanp.—The lists of causes in 
the Court of Appeal, and also in the chancery division of the High 
Court, for the present sittings, can not but convince the most skeptical 

ersons of the ase | of an early increase of the number of. the 
judges. The prospect held out by economists of a reduction in the 
judicial ranks has rapidly and surely faded away; and the question, 
how many new judges must we have, and how soon must they be ap- 

ointed, begins to press itself on the attention of the government. 

he figures we have to deal with are astonishing. In the Court of 
Appeal there are no less than 196 cases standing for hearing. Of these 
fifty-one are appeals from the chancery division; thirteen from inter- 
locutory orders; forty from the Queen’s Bench Division; thirty-two 
from the Common Pleas; twenty from the Exchequer; ten from the 
Probate, Divorce and Admiralty; thirty from the Bankruptcy Court; 
and one from the Divisional Court of Appeal. It needs but little fore- 
sight to discern an early addition to these lists in the shape of appeals 
from decisions of single judges under the recent act. But, if we turn 
to the causes in the chancery division, we find much more serious mat- 
ter for reflection. The total number of causes set down is 569. Of 
these the master of the rolls has 159; Vice-Chancellor Malins, 144; Vice- 
Chancellor Hall, 206; and Vice-Chancellor Bacon, sixty-two. We do not 
pretend to fix the precise time which such lists as these must occupy, 
especially as in a large proportion of the cases oral evidence will be 
taken; but it would “be safe to predict that we shall have advanced 
far into next spring before an etfectuai clearance will have been made. 
On former occasions we have alluded to the heavy arrears of actions 
standing for trial at Westminister and Guildhall; and last week we 
published a goodly array of business to be transacted in Banco in the 
Queen’s Bench, Common Pleas and Exehequer Divisions. Whatever 
may be the state of things in professions, trades, and callings generally 
in this country, the condition of the legal profession at the present time 
can scarcely be regarded as unsatisfactory.—[ The Law Journal. 


—Terms Dr La Rey.—Continued from last number: 

Laches.—Inaction, resulting form a mixture ot one part msapprehen- 
sion, one part procrastination and one part indifference. The misappre- 
hension requires an excuse, the procrastination demands rebuke, and 
the indifference deserves to pay costs of relief. 

Leading question.—A question put to a witness, so framed as not only 
to point to the subject, but to suggest the desired answer. It is detected, 
not by its form but by its connection and covert intent. One can not, 
as an English judge well said, be éonfined to asking the witness if he 
knows ‘anything about something.” 

Learning.—The impedimenta of wisdom. When the battle comes 
on, send the baggage to the rear. 

Motion—The thing for an attorney to do when he don’t know what 
else to do with a case—make a motion. 

Nude Pact—The Greek Slave in a box. 

Overiuled Cases—These exploded authorities are not only memorials 
of their own unsoundness, but warnings that fallacies lurk also in many 
other cases yet to be overruled. 

Party—A word which affords a test of legalintelligence. The know- 
ing apply the word only to those who are concerned in a contract. suit, 
or other transaction. The half-taught call anybody a party. 

Personal Service—The law, which delights in smooth names for rough 
things, calls the obligation which the sheriff confers on the debtor, when 
he summons him to court, a personal service. 

Precedent—That which other men have done in circumstances like 
ours. Thereis no magic in legal precedents, except to the superstitious. 
The value of a precedent, like any other example, depends on who set 
it and what it is. 

Questions of law and fact.—Two classes of questions, one of which 
must be decided by the judge and the other of which must be decided 
by the jury, and which is which is to be decided by the judge ; and if 
the appeilate court are of opinion that either was decided by the wrong 
functionary, the cause must begin again. He who would be sure of his 
victory should know who ought to decide, for it is not enough that the 
wrong functionary decides rightly. _ 

Report.—That which is heard when a referee is discharged. 

Satisfaction Piece—The sweet satisfaction and the “peace of mind, 
delightful guest,” which are felt respectively, by the creditor when he 
gets.a yell and by the debtor when those supplementary proceedings 
ure dropped and the judgment cancelled. 

Supplementary Proceedings—So called because the reverse of compli- 
mentary. 














